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It has been the AibjeQ: of regret, in his Majefty*sJ 
naval fervice, that luaiiy branches of the pro* 
feiSon have been fo little treated upon, and ex* 
plained by men whofe official fituations have af- 
forded them the beft opportunities of collcding 
information. And of all the yet untrodden paths, 
none furely is of greater importance than that which 
is the fubjeS of the following (heets : as there is 
not an individual within the boards of a king's fhip 
who mufl: not feel himfelf deeply interefled in the 
difcuf&on of the law of Courts Martial. 

The many irregularities or deviations in form, 
into which the members of Courts Martial are 
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VI PRXFACE. 

unknowingly liable to fall, more particularly on 
foreign ftations, from want of information, and 
the very great injury the fervice has frequently 
fuflained by lofs of time in waiting for the opmions 
of counfel, probably on points already eftablifhed; 
are fufficient rcafons to evince the ufefiilnefs of 
fuch a treatife, and which the Author has been led 
to undertake pslrtly from duty, and partly from 
inclination. 

The feveral afts' of parliament and printed in- 
ftruftbns intended ta regulate our naval proceed- 
ings, being in many moft eflential points inexplicit, 
and in others wholly filent, it need not excite our 
wonder that fo many doubtful cafes fliould have oc- 
curred, and that fo many references have been necef- 
farily made to Counfel for their opinions, particu- 
hrly when we ccnfider how unequal human wifdom 
k in framing of laws to provide for, and guard 
agairift every meafure and variation of circum- 
ftances that may arife on all future occafions. 

The Author having affiduoufly coHefl:ed the moft 
remarkable cafes, with the refpeftive opinions of 
Couafel, has arranged them, together with other 
original and interefting papers, in a copious Ap- 
pendix, fubjoined to the work j and witHo'ut arro- 
gating 
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gating to himfelf more knowledge of the fubjeft 
than what may have been attained from a fyiiit of 
induitry and imremitting application to his official 
concerns, he hopes his materials are fo arranged 
that the reader will be enabled to draw right in^ 
ferences from the authorities themfehes^ rather 
than itand in need of any comments the Author 
may be.expederf to offer on the fubjeft* 

In this place he cannot refift the defire of re- 
turning his warmed acknowledgements to thofc 
gentlemen in official lituations, who have with fo 
much civility and laudable zeal promoted his un- 
dertaking, by allowing him the perufal of many 
original and highly ufeful documents* 

The Author has, befides, beftowed coniidera^ 
ble pains and labour in confulting the higheft legal 
authorities, as alfo many hiftorical fads, illuftnt'O 
tive of his work, which he has in every inflance 
faithfully and accurately cited, that the Readeif 
may have recourfe to them with facility, and 
thence be enabled to judge of the principles ad- 
vanced, and of the foundation upon which the 
fuperftru£):iu*e has been ereded. He has therefore 
been much lefs attentive to elegance of ftyle and 
compoiiti<m, than to eflabliihing the truth of his 
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prcmlfei by intrinfic authorities— -His aim, how- 
ever, thraughout, has been to treat the fubjeft in 
a methodical manner and vrith perfpicuity, to re- 
move thofe difiicuhies which he has himfelf expe- 
rienced in pradice, and to groimd, if peffible, the 
foundation of a fyftem which others, who have 
more leifure, may hereafter build upon and improve. 

If, in attempting this, he may have failed in 
fome points, and others have efcaped hi3 obferva« 
tion, he trufts to the candour of an indulgent^ 
Reader, who may perhaps think the Author en* 
titled to fome allowance for the difficulty of feleft- 
ing and methodically arranging a mafs of mate* 
rials, fo as to embrace compendiouily and with 
cleamefs every obje£k neccflary to elucidate re- 
fearcbes of this nature. 
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ADVERTISEMENT 

TO THE 

SECOND EDITION. 

1 T is now fix years fince the firft edition of 

the naval part of this work has been fold off: 
and, notwithftanding the great demand for a new 
edition, the Author did not think it proper to re- 
print it, until he had an opportunity, by many 
alterations and great improvements, to make it 
more worthy the public eye* 

It will be feen, from the former preface, that the 
author was the firft writer who had explored the 
untrodden paths of naval courts martial. But, in 
its original form having occafionally glanced at the 
coincidence and variation in the naval and military 
practice, the work, in its then comparatively imper- * 
feO: ftate, was often reforted to at military courts 
martial ; although trcatifes oil that fubjed had been 
profeffedly written by other authors* This circum- 
fiance, together with the fuggeftions of many mili- . 
tary gentlemen of high rank, induced the author 
to extend his refearches to the principles, and 
prance of courts ^martial in both departments of 

the 
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X ADVIRTISEMEKT* 

the King's fervice : and, m the profecution of thii 
talk, he has feduloufly arranged, from the old and 
new materials in his poffcffion, the two fyftems' of 
naval and military jurifprudence, now offered to the 
tribunal of the public ; wherein it has been his 
endeavour to eichibit the parallel fuperftruftures^ 
in order that their difcordance and analogy, the 
proportions of the one to the other, and their com* 
parative merits and defers, may be compared 
and afcertained. 

The author has likewife, in many inftances, illuf- 
trated the principles and practice of courts martial, 

by the common and ftatute law of England, as well 
as by the praftice of civil and criminal courts of 
judicature. He has enlarged confiderably on the 
lules and doftrine of evidence ; and faithfully cited 
a variety of new cafes, on this important branch of 
jurifprudence. 

In all doubtful cafes the bed legal authorities, 
and the works of every writer on martial or mili- 
tary law have been fcrupuloufly confulted, that the 
inferences or conclufions might convey decifion to 
th€ mind of the reader. The Author has ventured 
to give no decided opinion himfelf, unlefs where 
it has been the refult of much refearch, and from 
a thorough cpnvidion of its being founded on in- 
con- 




controvertible principles of Ikw^ and the immcitable 
prineiplesi of juftice ; or fupported and confirmed 
by the authority of eminent counfel. At the fame 
time he has anxioufly ftudied to avoid leaving any 
topic touched upon in a doubtful ftate, or his mean- 
ing fubjed; to vague definitions and conftrudionsy 
from a want of explicituefi in his mode of expreflion. 

The undertaking was arduous ; and the Author 
has to acknowledge his grateful remembrance of 
thofe rcfpedable pcrfonages, who have Contributed 
to promote and facilitate his labours. In the naval 
branch he was permitted by the then Lords Com- 
miffioners of the Admiralty, with that liberality of 
fentiment peculiar to the naval adminiftration of the 
£arl of Chatham, to have accefs to all the records 
of the Admiralty. In confequence of this indul- 
gence, he, foon after the firfl edition was publifhed 
(1793), perufed with much attention all the mi- 
nutes and fentcnces of courts martial held in the 
navy under the exifling laws, which are comprifed 
in about feventy folio volumes. From thofe re- 
cords he extracted much new matter, and pre* 

pared a chronological and alphabetical lifl of triab, 

from the commencement of the year 1750, to April 

-1 793 ; \^hich forms a part of the Appendix, and 

exhibits a very extenfive fcale of crimes and punifh^ 

ntents, as well as many ftrikiag precedeirts to foture 

Courts 
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Courts Martial in proportioning puniihmcnts to of-^^ 
fences : But, for rcafons to be piefently noticed, he, 
was unhappily prevented from continuing it to the 
prefent day. The Author has alfo to exprefs his 
warmefl acknowledgements to M, Greet.ham 
Efq. now Deputy Judge Advocate to the Fleet, 
for the many valuable documents kindly communi- 
cated by him on the fubjeft of naval courts martial. 

To the military profeffion, alfo, the Author i^ 
peculiarly indebted for the liberal aid which hath 
been afforded him. L A. Oldham Efq. the De- 
puty J\idge Advocate General with much civility, 
not only readily folved feveral of the Author's 
doubts and queftions, but a|fo allowed him the 
perufal of fome interefting cafes and documents j 
Colonel John Drinkwater, late Deputy Judge 
Advocate at Baflia in Corfica, while that iiland con- 
tinued an appendage to the Crown of Great Britain'; 
Major Robert Macnab, formerly Deputy Judge 
Advocate at the Cape of Good Hope, and late 
of the Adjutant Generars Office ; Major Johk 
Macdonajld, formerly on the StaflFin Egypt, now 
of the Quarter Mafler General's Office} and Gil- 
bert S ALTON Efq. late Secretary to the Governor 
of Dominica aiid Officiating Judge Advocate in that 
Iiland ; ^//, readily fiimiihed him with many ufeful 
precedents, new cafes, and valuable informations 

While 
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While it is gratifying to the Authcar thus to ac- 
knowledge the liberal af&flance he has received from 
the military profeffion, it is with much pain and 
regret he is obliged to ftate the circumftances 
5vhich recently precluded him from having further 
accefs to the Admiralty-records, with a view to the 
continuiation of his extrafts from April 1793, to 
the prefent period, fo as to complete the original 
part of this work, written profeflcdly for the nav^ 
department. 

To effefl: this important objeft, he laft year, 
inrhen the work was in a forward ftate of preparation 
for the prefs, applied to the late Lords of the Ad- 
miralty, under the adminiftxation of the Earl of St. 
Vincent, for accefs to the records of courts mar- 
tial J but his requeft was peremptorily refufed. The 
oftenfible motive will be feen in their anfwer to fhe 
following application : 

To W. Marsden Efq. Secretary of the 
Admiralty. ^ 

York Place^ Portman Square^ 
Sir, xSth Feb. 1804. 

AS I am preparing a new edition of my 
Trcatifc on Courts Martial for the prefs, which 
lias beenfome years out of print, and is at prefent 
In great |-equeft, I beg leave to acquaint you that, 

' in 
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in 1793, when Sir Philip Stephens was Sccre* 
fary, I had the permiffion of the Lords Commif- 
fioners of the Admiralty to take extrafts from the 
court martial records of all trials under the exifting 
laws. Having accordingly prepared a chronologi- 
cal and alphabetical lift of trials by naval courts 
martial down to April 1793, fpecifying the nature 
of charges or offences, and the purport of fentences, 
thereby exhibiting a fcale of crimes and punifh* 
ments agreeably to the form annexed, I have to 
requeft you will be pleafcd to move their Lordfhips, 
to allow me to have accefs to the records, that I 
may be enabled to complete ^e faid chronological 
lift from April 1793 to the prefcnt period. 

I truft that, independent of the public utility of 
fuch a lift to be inferted in the appendix to my 
work, their Lordfliips pi?ty deem it an ufeful docu- 
ment, for the facility of Reference to the voluminous 
records at the Admir^^ty,; on the fubjedl of naval 
courts martial. 

I have the honour to be. Sir, 

Your moft obedient fervant, 

(Signed) JOHN M^ARTHUR; 

In fourteen d^ys afterwards he received the fol- 
lowing anfwer ; 

Sir, 
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gjj. Admiraky Office, 27th Feb. 1804. 

HAVING laud before my Lords Commif- 
fioners of the Admiralty your letter of the 13 th in* 
ftant, I am commanded by their Lordfliips to ac- 
quaint you in return thereto, that, as much incon- 
venience may attend a permiffion to examine and 
make extrads from the records you mention, at a 
period of fo much bujinefs^ their Lordfhipsi do not 
Uvbk proper to comply with your requeft^ 

I am. Sir, 

Your very humble fervant, 

(Signed) W. MARSDEN, 

The pretext, that much inconvenience might at- 
tend the examining and making extrafts from the 
records of courts martial, the fentences of which 
had all been executed, becaufe it was a period of 
much bufinefsy is truly nugatory. Was the bufinefs 
of the Admiraky greater in February 1804, foon 
after tihe commencement of this war, than ia 
begiiming of 1793, when the Author formerly had 

accefs to thofe records ? No ! The bufinefs wasf 
Icfs than at the former period. Are not the re- 
cords now kept in the identical apartment in which 
they were formerly kept, 'when there was a greater 
prefs of bufinefs ? And could his refearches, now 
piorc than formerly, have produced in the fmalleft 

degree 
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degree either inconvenience or interruption to the 
clerks ? Certainly not- But the, futility of this 
oftenfible motive is fufEciently apparent. Had 
the Author, as he ardently wifhed, been buf- 
fered to make extrafts and bring down his fcale of 
crimes and punifhments to the prefent day, the 
public and the King's fcrvicc might have been in 
the poffeffion of much valuable additional know?- 
ledge : but his having been prevented fropi (o com- 
pleting it will not take, it is hoped, frojn any credit ^ 
which may otherwife attach to this Publication. Th« 
injury done is to the public, not to the individual. 
He has, however,, the gratification to think, in 
refpeft to the prefent Work, that he h^s, to the 
utmoft of his power and abilities, endeavoured to 
fulfil his duty to the public, by the attainment of 
every acceJTtble information. 

The Author is, aware that many, very many, 
errors and imperfcftion* may be found in this z% 
in all other performances— -A^/w^nz^z eft errare^ 
and therefore trulls he has fome fmall claim to the 
favour of a Public, ever indulgent to thofe who 
manifeft a fpirit of indnftry obvioufly meant to be 
ufefuUy and beneficially exerted. 

London, 
J^ne I, 1805. 

POSTSCRIPT. 




POSTSCRIPT. 



JyFTER the lapfe of fo many years, fince the 
firft edition was publiflied, the Author hoped that 
fome abler pen Mr^uld have taken up the ground 
i¥hich he firil es^plored ; but fince this enlarged 
ivork was written and fent to prefs, and when its 
appearance was delayed by the diftufbances among 
the preiTmen^ an Effay or Treatife on the Subjcft of 
Naval Courts Martial has been publifhed by Mr. J. 
Delafons, in which not only the principal docu* 
ments and opinions of counfel contained in the Ati- 
(hor's former Appendix hav« been introduced into 
the body of tl^e fs^id £>fl2^y > but alfo the identical com- 
ments and obfervs^tions on ^bem have, without any 
acknowledgement, been x^oOi unfparingly tran- 
fcribed. Ajthq^gb IVir. D, endeavours to qualify 
this proceec^g, by averring that the manufcript 
of his work, ** %uas originally written and compiled 
m the year 1792, pr^iaus to the publicatjiort of 
Mt. W^KTmiK^s, Treatife on the. fame fubje^iV 
^et iHk fuinely cannot be a juiUfiable reaibn, after 

his 
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his manufcript had Iain by him during thirteen 
years> for thus inferting in his text the principal 
documents in Uia Appendix to the Author's ori- 
ginal work, which had cofl hitn much pains to col- 
led, and had, by having been given to the public, 
become exclufively his own ; and much lefs will it 
account for his plagiarifms in feryilely tranfcribing 

r 

the Author's obfervations, 

Nptwithftandlng Mr. D. acknowledges to have 
had thirteen years to revife and corred his manu- 
fcript, yet the effay in queftion bears prima facie 
evident piarks of precipitation in its arrangemexit 
^d co^ppfition, and it hs^s not even an index to 
gui4e the reader to any new or borrowed matter 
which it ii\ay contain* 

The tranfpolition of original doeunjents from an 
Appendix of one Author into the text of another, 
may indeed have fome merit, provided the com- 
ments made and law authorities quoted were new ; 
but in any view, however, this muft be admitted to 

■'V. 

be an 0afy mode of book making ! 

The Author of the prefent publication is \i&wil«^ 
'}mg to appisal to the laws o{ his country, by a re^ 
|pi4 ^t t)te Goim of Chancery (as h^ ha$ been adr 

Yif^d) 



vlfed) for ah injunaioh to ftdp tli« CJfCtifetidtl of 
this gehtleihatx^s vhbtk^ although it bfe obvibuflt i' 
moft glaring flici^oachihent tm litertty ptbptrif. 
flagidrifm leldoih i-eceives ihdtfe fentbuiragemeftt . 
^om a difcerning public thatt it drfefVes, aild ta 
this tribunal only, the Author appeals, ahd (tiilt 
confidcr himfelf refpe£tfully bouhd by its d^dfionJ 
He is actuated by two motives in this forbeafaiice, 
I ft, his unwiliingnefs Jx> adopt any meatdhg that 
might be deemed invidious towards an Individual, 
who has had recourfe to fubfcriptions in the tiavy- 
iFor printing the publication in queltion : 2d, th^t it 
it were fuppreffed, it is probable, iribfe faVdUribld 
inferences of its merit might be drSiWn, than jjer* 
haps it intiinfically deferves. 

V 

The Author, however, thifiks it a duty he dw^ t4 
the public, to point out a fetv princi|)te8 laid 'ddW& 
by Mr. t). in his Treatiie, which are at variance With 
the eftablilhed theory and pradice of cJOuits maitfeh 
and if followed might lead officers itito error, icHBi 
be attehded with tonfeqtieiiccs tJttfettleljr cieirl- 
mental to the fervicSi 

Mr. IX aftdr kedting in p. ^4 smd 35^ the 9th 
' fe&ion^' (wfaieh he ^8 thp ^th) ef the ftatute 
, la. Geo. U. c, 33, naitacly^ " If any five or more 

of 
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ef his Majdly^s ihips or veffels of war ihali happen 

to meet together in foreign parts ^ then and in fuch 

cafe it (hall be lawful for the fenior oiGcer of the 

faid Ihips or veiTels to hold courts martiaT^ and 

prefide thereat, from time to time, as there fhall 

be occafion,- during fo long time as the faid fbips 

m veffels of war, or any five or more of them, 

, fliall continue together j" maintains, that the con- 

ftruftion to be put on fonign parts ^ as mentioned 

in this fedion, is limited folely to the por^s of 

foreign princes or Jiaies\ and adds, ^' that in Ibch 

cafe a court martial can be held without a particular 

commiilion for that purpofe, intirder that any flar 

grant breach of due difcipline and regularity may be 

immediately punifhed, which might otherwife cad a 

refledion on, and lower the confequence of the 

Britifii navy in the eyes of foreign princes.** — On 

this effential point of limitted conftrudion of the 

itatute, Mr. D. and the Author of this work are 

completely at iffue, fee page ^Zo of this volume j 

^where it is incontrovettibly proved and fupported 

.by legal authoritie,s, that the literal conftruftion to 

be put on the vfordiS foreign parts y in the feftjon al- 

luded to, is to be clearly underftood his Maje^fs : 

dominions beyond the fkasy in^luiiiig colonies . or 

pJantafwnsy as well as th pcrts:^ farijign pnnces or^^ 

Jates, 
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JlaieSi and the inyarlabk praifHce of ht)l£ng txnuts 
9iaitial, uada: the powers contained in* faid fi^dioxi, 
agreeably to this conftrudion, jputs it beyoiul tlie 
poiSbiUty of a doubt. . - 

Mr. D. in pw ^77 of his Eflay, obferves, *^ that 
when a prifoner's offence has not been proved, the 
Court have frequently inferted in the ibntenee, that 
the charge was malicious and ill-founded^ but doet 
not recoUtft fuch mortifying refleftions have ever 
beai cafl: on a projCecutor who was not fubordinane 
and inferior to the perfon brought to trial.**-— Here 
again Mr. D. and the Author of this work arc at 
complete variance ; " the former has given aa <^- 
ixion of his own, without any proof; the latter has, 
ai in the former cafe, fubftanttated a different asad 
more extended dodrine, and has cited iet^eral pl^-* 
cedents on the fubjed. See VoL IL pages i^S^ 
266^ and 267* 

There is another inftance of the incorre£lnerf 
of this writer, in afferting, page. 271, " lliat jm 
the army a foldier is always Jhdt for a military of- 
fence, as a puniflimemiefs ign<5minious, and more 
befitting a man whois continually expofing his life 
for the defence djF his* oduatTy.'* Whereas, it is 

Ac 
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die eufl:6M 6f thii army to fentenc^ foldiers, fbiitidl 

giiihy of dr/^rtsfig to ihi eHemy^ or of thefts ^c. to 
tH^ hsA^d, is the moft ignominioils puniflimimt tliit 
can be inflifted ; and of which, t precedent is giV6i 
m this work. See VoL IL page 258, and Appendix, 
No. LXVI. Sea* X. 

Jvne li 1805* 
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OF TKE fundamental laws and ES^ABtlOTEOi 

THEORY OF NAVAL AND MILITARY 

COURTS-MARTIAL. 



L 



CEtAP. I; 

Of Laws in generaU 

AW ^according to the definition bf our leafnea 
Commentator *)V in its moft general and com^ 
prehenfive ffenfe, figmfies a rule of a£Hbn; and 
is applied indifcriminately to all kinds of a^on, 
'tehetber animate o^ Inahimlte, ratiohal or irra« 
tional; Thfus we fay, tlie taws of. n^ction, of gra- 
vitation^ of oj^rcs, or mechanic^, as xvell as the 
law of natote and h^tions; And h ii thait rule of 
a&ion, which h prdcribed by fome fuperior, and 
^gtrhich th^ iBferior is bouild to obey. 
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2 NAVAL AND MILITARY 

Thus, when the Supreme Being formed the 
Univerfe, and created matter out of nothing, he 
impreffed certain principles upon the matter, froift 
which it can never depart, and without \(4iich it 
would ceafe to be. When he put that matter into 
motipn, he eftablifhed certain laws of jnption, to 
which all moveable bodies muft conform. And, 
to defcend from the greateft operations to the 
imallefl, where a workman forms a clock, or other 
piece of mechanifm, he eftabliflies at his own plea- 
fure certain arbitrary laws for its diredion ; as that 
the hand fhall defcribe a given fpace in a given 
time ; to which law, as long as the work conforms, 
fo long it continues in perfedion, and anfwers the 
end of its formation. 

Juftinian * has reduced the dodlrine of the law 
of nature to the three following general precepts : 
*^ That we fhould live honeftly, fhould hurt no- 
*' body, and fhould render to every man his due." 
The law of nature, being coeval with mankind, and 
derived from the Supreme Being, is fuperior in 
obligation to any other — In every cliriie, and on 
'all occafions, it is binding. The validity and au- 
thority of all human laws derive their energy, 
power, and influence, from the fountain of the law 
of nature. 

* Juris praecepta funt. haec honefte vivere, alterum non lacdere, 
fuum cuique tribuere. Inft. lib. i. ly 3. 

• To 
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To have an adequate idea of the law of nature, 
We muft confider man in a ftate of nature, un« 
connefted with other individuals, and prior to 
the eftablifliment of focietv. The firft law ' of na« 
ture in order would be that of felf-prefervation ; 
the next iii btdef, altfioUgh the firft in importstoce, 
Would be the idea of a Supreme Being, to the 
contemplation of which our minds are irrefiftibly 
led, in viewing the furrounding works of nature, 
and more particularly , the harmonious motions of 
the celeftial bodies* 

The timidity and weaknefs, peculiar to mail in 
a fude ftate, would imprefs him with the idea of 
uniting himfelf to others^ and forming the fiift 
links of fociety ; which would be ftrengthened by 
the reciprocal paffions and affeftions, infpired by 
the two fexes J and this may be termed the third 
law of nature *• 

Free and ifolated on the face of the learth, tired 
to fee each other conftantLy in a ftate of warfare, 
fatigued with a liberty which the uncertainty of 
preferving rendered ufelefs j men Ikcrificed a part 
in order to enjoy with more certainty and in peace 
the remainder. To form fociety, k was neceffary to 
ftipulate conditions j hence the origin of laWs f ; 

* -De plus ce charme que les deux fexes infpirent par leui* dif- 
ference, augmenteront ce plaifir, 5c la priere naturel qu*ils fe 
font toujoursl'un a Pauitre feroit une troilieme loi. MonU 
^Efprit des Lotx^ lib. i. c. ii. 

f Beccaria on Crime* and Puni(hraents> fe"ft!on l^. 

B z And 




4 NAVAL AND MILITARY 

And the expr^flion^ that the law is the foul of the 
ftate, prefen^ k very juft image; for in && if 
the law be d^ftfoyed, the ftate becomes only a life- 
lefs body ^r 

• s. * * ' 

When men have formed themfelves into foei'- 
eties, their tisnidity and weakncfg ceafe. Sepa- 
rate ftatesr and nations, entirely independent of 
each other, arife by flow gradations. Mutual in- 
tercourfe takes place ; each fociety, or indepen- 
dent ftate, will endeavour to turn circumftances to 
its own advantage ; jealoufics, difputes, and even 
hoftilities, will often enfue : hence the origin of 
the " Jaw of nations t/' which, as none of thefe 
ftates will acknowledge a fuperiority in the other, 
cannot be diftated by any, but depends entirely 
upon the xules of natural law, or upon mutual 
compacts, treatties, leagues, and : agreements be- 
tween thefe feveral communities ; in the conftruj:- 
tion of which compaQs, we have no other rule to 
refort to but the law of nature, being the only 
one to . which all the commtmities are equally fub* 
jeft J and therefore the civil law very juftly 
" obfervcs, that " quod naturalis ratio inter cmrie^ 
** homines conjlituit^ vocatur jus genfium.*^ 

The law of nations, or droit des gens\^ is nar. 
t^rally founded upon this principle, that different 

liationd^ 

* Demofth. a^. Stob. Serm. 4T. p. 376. 
f Blackftone's Gom. vol. i. fed. 2. Edit. 1791. 
I Le c/coit Jet genSf eft natureilement fonde fur ce principe,. 
quele diverfe nations, doivent fe faire dans^ la paix le-piusde 

bien^ 
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aktiott3, during the tkiie of |)eace, ought :t<> :do 
each other all the feryice they can ; and, in time of 
war, as little harm as poffible, without prejudice 
to. their own real jnlpr^fts,, 

Priof to the epocha of the firft Theban * war. 
We find' onfy the dawnitigs of military art, with 
fcarcely a' trace of the few of nations; prior :t(J 
that period Greece had only beheld bands of mcnj 
not foldiers, fuddenly bver-ofu^^^^ neighbc^lring: 
country, and retire' ^fter committm^ a^few hoftx- 
/tides, and tranfieiit adis of cruelty t» In the war 
of Thebes, ditfer^t nations firft aflbciated in the 
feme camp, and were united under one general,' 
braving with equal courage the rigours of the fea- 
fons, the tedioufnefs of a fiege, and the perils of 
daily combats. In the fally J of the Thebans, 
when befieged by the Argives, Adraftus, the Ar* 
give general, wis unable to beftow funeral honora 
on thofe brave kaders who fell in battle, until 
Thexis was obliged to interpofe his -authority ta 
conftrain Crion to fubmit to the law of nations, 
then beginning to be introduced |}. ■ 

bien, & dans la guerre le moins de mal qu'H e(t pQflO>Ie fani 
nuire a leurs verhables interets. Mont. UE^th ics 'Loias^ .lib. K 

, * Earth. Intro, to Anacharfis, vol. i. p. 4J. 
\ Paufan. lib. ix. c.ix. p. 728. 
X Barth. Intro, to Travels of Anacharfisi voj, i. 
Jl The year 1329 befcrc Chrift, ... 
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' In the early dawnings of commercial intercourfe 
among difFerent ftates, we find traced the leading 
features of an important branch of the law of na* 
tions, now denominated the law merchant, or le» 
tnercaioria. 

la all maritime queftions, relating to freight^ aver-^ 
age, demurrage, infurances, bottomry, and others 
pf a fimilar nature fy this law is regularly and con- 
ftahtj/ adhered to ; likewife in all difputes relating 
to prizes, to Ihipwrecks, to ranfoms, &c. HThero 
is no other rule of decifion, but this great univerfal 
law ; collefted from hiftory and ufage, from fuch 
writers of all nations and languages, ^s are gene- 
jrally approved and allowed of. 

. The principal offences againft the law of natipns, 
animadverted on as fuch by the. municipal law of 
England, are of three kinds, lil. Violation of 
Safe Gondudts, or Paffports: ad. Infringements 
q£ the Rights of Ambafladors : And, 3d. Piracy* 

The Ajthenians, on more occafions than one, 
had the infolence to avow, that the only law of 
nations they were acquainted 'frith wasf force. 
And though it was a general Uw in Greece, that 
a foreign power was not to intermeddle in the dif. 
ferences between a mother country and her colo- 
pies, yet this Jaw^ in the age of Pericles, was in- 

* Black. Copi. b. i. chap. vii.'& b. iy. C* ▼' Edit. 1(70 (. ■* 
i Thucyd' lib. iii. c. Ixxacix. 

fraaed 
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^aded by the Athenians, in fending fuccours to 
the Corcyrians, in their revolt from Corinth, and 
which excited a Tvar againfl them by the Lacedae- 
monians, Corintliians; and other allies *^ 

• 

r In modern times, fimilar iniradions of the law of 
mtions have produced fimilar effeds ; and the re* 
cent inftance with our American colonies, fup- 
ported by a confederacy of foreign powers, mud 
tranfmit to pofterity, in proper colours, an abhor- 
rence of the violation of thofe rules of law, re- 
fulting from principles of natural juflice, and 
which, among dates, conftitutes the law of nations. 

Municipal, or civil law tj is that by which par- 
ticular diftridls, communities, or nations are go- 
verned, being thus defined by Juftinian J ; Jus ci» 
vile eji quod quifquejibi conjiituit. 

It is underftood to be a rule of civil conduft, 
prefcribcd by the fupreme power in a ftate, com- 
manding what is right, and prohibiting what is 
wrong* 

An ancient writer obferves, that a nation which 
applies itfelf to maritime affairs, inclines towards 
a democracy || } and it was this idea which pro- 

♦ Travels of Anacharfis. Intro, v. i. p. 365. 
f Black. Cora. v. i. fe6k. 2. Edit. 1791. 
J Juft. I. ii. J. 
Jj Ajift. de Rep, lib. vi. c. Tii. 

B 4 duced 
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duced in Solon a pVrf<ireft<ie to the poput&r form oi 
government at Athens. 

The executive power of the laws of England^ 
being lodged in the king, gives birth to all thofe 
advantages of ftrength and difpatch fo peculiar to 
monarchical governments— the wifdom of ariftbcr^ 
deal, and the public virtue or good intention of de^ 
mocratical government! thefe three governments 
are employed in compounding and uniting, as intd 
One, the legiflative body of this kingdom. Theft 
three diflind powers, thus aggregated and a£tuate4 
by different fprings, and attentive to different in^ 
terefts, compofe the Britifh Parliament^ which has 
the fupreme difpofal of every thing; and eacl^ 
branch being armed with a negative power, a nicd 
equilibrium is kept up, by meanis of which nothing 
can be attempted that is repugnant to the intereftt 
of the conftRution, 

It has been obferved by an intelligent ♦ writer j^ 
to whofe learned work I have already referred the 
reader, that nature is almoft always in oppofition 
to the laws : becaufe fhe labours, only fpr the hap- 
pinefs of the individual, without regard to the 
other individuals who'furround him, S^hile th^ 
laws only direfl: their attention f o 'the- relations by 
which he is. united -to them ^ and becaufe fhe in- 
finitely diverfifies our charaders and inclinations^ 

f Barthclemi's TraYels of Anacharfie, ▼. ir. p. 15. 

while 
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wh3e it is the objeQ of the laws to bnag them 
back to unity. The legiflator, therefore, whofc 
aim is to annihilate, or at leaft to reconcile, thofe 
contrarieties, mult confider morals as the moft 
]>owerfui ipring, and mofl eflential part of the p&» 
litical i|[jilitutiQns. , He mail take the work of 
nature at the firfl: moment ihe has produced it ; 
retouch its forms and proportions, and foften^ 
tidthout .Entirely effacing, its great outlines, till at 
length he 'has converted the independent man into 
ihe free, but united citizen* 

What Sir William Blackftone * applies to the 
law of civil ftates, or political union,^m^-bc 
applicable likewife to military or martial law : finr 
a ftate is a colleftive body, compofed of a multi- 
tude of individuals, united for their fafety and 
convenience, and intended to ad together as one 
man. If it therefore be to aft as one man, it 
pught to afl; by one uniform will ; but, inafinuch 
as political communities are made up of many 
natural perfons, each of whom has his particular 
will and inclination, thefe fcveral wills |cannot by 
jmy natural union be joined together, or tempered 
and difpofed into a lading harmony, fo as to con- 
ftitute and produce that one uniform will of the 
whole. It can therefore be no otherwife produced 
.than by a political union ; by the confent of all 
perfons to fubmit their own private wills to the 

f Commentaries, v« L p*52» £dii. 1791. 
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will of one man, or of one or more aflcmblies of 
men, to whom the fupreme authority is intruftcd :; 
and this will of the one man, or affemblage of men, 
is, in different ftates, according to their different 
conftitutions, underftood to be law. 

Hence, in all ftates, general rules and orders 
are eftablilhed for the information and diredion of 
all perfons, either in civil or military capacities^ 
whether of pofitive or negative, duties^ in which 
the boundaries of right and wrong, and the man- 
ner of enforcing thefe rights, and redrefling thefe 
wrongs, are precifely afcertained. 

' But, all punifhment, for whith there is not an ab- 
folute neceflity, becomes tyrannical, fays the great 
Montefquieu ; or, in other words, every ad of au- 
thority exercifed by a man upon another man, is 
tyrannical, unlefs it be abfolutely neceffary. The 
necelSty of defending the depot of public fafety^ 
againft the ufurpation of individuals, is therefore 
the foundation of the right of punifliing *. 

The laws alone can fix the punifhment of crimes, 
and the right of enaOing laws is confined to the 

* Great commanders, both in ancient and modem times, 
have occaiionally tarnifhed their military glory, by giving way to 
paflion and prejudices, and exercifing a6ls of tyranny and op- 
prefifion. Paufanias, the Lacedemonian general, and the con- 
queror zt Platea, waa accufed of tyranny and oppreflion, and 
deprived of his command. Afterwards, on proofs of his trea* 
fon^ he was put to death. Thucyd. lib. u c* cxxzL ' 

legiflature. 
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legiflature, as reprefenting the whole fociety united 
]fy the focial contrad. No magiftrate, as making 
que of the fociety, can with juftice inflift a pu- 
^iihment on any other member of the fociety, un- 
lefe fuch punifhmept be already prcfcribed by the 
\^W. Were it otherwife, if would be in effed 
adding a new punifliment lo that which is already 
defined, and what no zeal or pretext for the public 
goo4 can authorize *. Ubi lex incerta ibi lex nulla. 

. Although the military and naval branches of 
different ftates make greater facrifices to their 
patural liberty, than the other cUfles of the com- 
munity, yet the laws by which they are regulated, 
while fi^bordinate to the power of one man, are, 
}fi general, cle^ly defined, and framed upon the 
wifefl ^d moft unequivocal principles, fo as to pro-? 
mote ^d m^intaii). the >l}onour and glory of their 
llate. 

The articles of war^ and rules of difcipline 
for the Britifh fervice, by fea ai^d land, are clear 
and explicit ; conimanding wh^it is right, and pro-, 
hibiting what is wrong, with the punifhment and 
penalty of eyery tranfgreflion amiexed. 

They likewife pmbpce the three effential com-, 
pohent parts, neceffary to ccmftitute every law,^ 
viz. ift. Diredory ; as enjoining the fubjefl: to 

^ Beccazia oa Crimes «nd PuniflmientSi k&. 2 and 3. 

obferve 
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obferve the regukticms^ and to abftain from the 
ciommiiEoii of wrongs or crimes : 2d. Remedial \ 
as indicating the means of obtaining redrefs, in 
cafe of being wronged, injured, or oppreflfed : 
3d. Vindicatory ; implying the punifliment or pe- 
nalty to be inflifted on, or incurred by, fuch as are 
guilty of tranfgreiling the rules laid down. 

Although many able writers have fully difcufled 
the fubjeft of rewards and punijhments in criminal 
law*, and while they have done honor to the 
caufe of humanity and benevolence, by applaud- 
ing thofe who have difplayed a greater defire to 
teward for the prevention of crimes, than to in- 
flia a punifhment upon the authors of them for 
their reformation ; yet our ableft legiflators, who 
have united the theory of jurifprudence with the 
praftical knowledge of civil and military -life, 
have tranfmitted to us the ftrongeft arguments in 
fevour of mandatory and compulfory laws ; fmce 
rewards in their nature t:an only^ perfuade and 
allure, ind we find nothing is compulfory but 
punifhment. And of all the parts of a law, the 
inofl efFedual, fays Sir William Blackflone, is the 
vindicatory \ for it is but labour loft to fay, " Da 
this, or avoid that," unlefs we alfo declare, " This 
(hall be the confequence of your non-complir 
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Of the Origin of Courts Martial, and the Authority by 

which they, are conjlituted, 

■ • .- 

'TpHE fource of martial law iij England U de- 
^ rived from the court of chivalry, or martiar* 
^outt ; Tji^t to afceftain the peiiod to which the 
origin of the comts of chivalry may be traced, 
is a tafk extremely difficult, and in which ancient 
hiilorians differ eiientiatly. The imperfeft records 
tranfmitted to us of the important events, emigra- 
tions, wars, fyftems of laws, and forms of goven^ 
ffient, peculiar to rude and illiterate ages, and to 
which we muft refer for the origin of thofe courts^ 
muft render refearches of this nature extremely em- 
barraiSng, and in the end prove but imfatisfac* 
■toi-y. ' ^ .. 

We find, however, in;the/fimpleft and rudefl 
ages, natural and artificial diflin&ions to have con* 
ffituted an important part of the mechanifni of 
ibciety. The natural diftinSioM of young and 
old, parent and child, hufhand. and wife,, as well 
jas the artificial ones introduced among mankind^ 
Sn feparating the bold and fldlful warrior, imiting 

vigour 
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vigour of body to energy of mind, from thofe 
whofe feeblenefs of body and inteilefts reridcf 
them unequal to dexterity and valour, muft havef 
been introduced at the early formation of fociety^ 

As the boundaries of fociety are extended, and 
its form rendered more complicated by the inven- 
tion of arts, fubordinate diflinftions of rank vrill 
be naturally introduced, and different modes of 
military difcipline will produce ^iifferent diilindions 
among warriors* 

No fubordinate diftinftion ftood fo confpicuoui, 
in the improvements made in the military art, as 
the. dexterous management of horfes, and the train- 
ing of them to the evolutions of war. In Greece, 
Rome, and the monarchies of Afia, as well as 
among the favage warriors of Scythia and Ger- 
many*, peculiar honors were beftowed on thofe 
who diftinguiflied themfelves in the cavalry ; hence 
it is reafonable to infer, that, at very remote pe- 
riods, courts oi chi*t)alry ^ or marJhaU\ courts tj were 
introduced among nations, and that diftinguiflied 
marks of honor were then, as in more recent 
times, conferred on the commanders of the cavdry* 

In the reign of Henry VIIL we find that Sir 
Thomas Kaeyet, the mafter of the horfe, com- 

* Tacitus de Moribus Gerrtianorurti. 

f Chivalry : C^iWt'r/VjFr. knighthood $ frorti Che^oaU * 
horfe. The word Marejhall is deriYcd from the Saxon Mare^ % 
horfe ; and SchalU a governor. 

manded 
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manded the Regent, a capital fliip fent to the af- 
fiftance of Sir Edward Howard, lord high admiral, 
then fcouring the French coaft •. 

So high was the efteem for the naval fervice in 
the days of Queen Elizabeth, that we find, from 
the lifts of the fleet, there was but one private 
gentleman at that time a captain, all the reft be- 
ing lords and knights* In the time of Oliver 
Cromwell, the Dutch and other maritime nations 
of Europe followed the fame example, in the me- 
morable adion between the Britifh and Dutch 
fleets, July 1653, after the lieutenant general and 
admiral van Tromp commanding the latter was 
killed : or, the States of Holland elefted in his room * 
the Lord Opdam, who had been a colonel of horfe 
in their fervice, and of good conduft and per- 
fonal worth, whom, in imitation of the Englifh, they 
chofc to the fea employment t* 

If we afcend to more remote periods ofthe hiftory 
of our country, we will find that the kings of Eng- 
land, in ancient times, commanded their fleets in 
perfon ; and that King Arthur vindicated the do- 
minion of the feas, making fliips of all nations 
falute .our fhips of war, by lowering the topfail 
and ftriking the flag, and in like majincr the 
forts upon land. This duty of the flag, which hath 

♦ Campbell's Ad. vol. 1. p. 281. 

f Chronicle of the Civil Wars of England, Scotland, and 
Ireland, 349. 

been 
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been condantly |>aid to our aaceftord, fenced t6 im^ 
prefs foreigners ^vith reverience ted rdpe£): f<Mr out* 
maridme power and jurifdi^n. 

Kiiig E^gxr ftiled hfan&if Sovere^ of the Nar- 
row Seas ; and havings as Selden informs ns*^ 6u 
ted out a fleet of four hundred fail of flnpt in die 
year 937, failed about Britain with his migbty nayy,^ 
and, arriving at Chefter, was.there met by eight kings 
and petty princes of foreign ftates^ who had comtf 
to do him homage. " Among tbefe pfctty kings 
dieite was cme Maccufrusi called tCing of JVbn . and 
of very nuoty Iflands, who, with the othef feven 
kings, in acknowledgement of Edgar's fovere^ty^ 
rowed this monarch in a boat down the river Dee^ 
himfelf fteering the boat ; and he is reported to have 
iaid to his lords attending him:, that '^ then his fuc^ 
cefibrs might boafl themfeives kings - of England^ 
^hen they fhould enjoy fo .great a prerogative of 
honors '\ 

The title which Edgar ufed, fan thus : •* I Edgar, 
Ibvereign lord of all Albion, and of the maridme 
or infular Mng^ mhabiting round about t/' 

Canute enforced with rigor the ancient Daniik 
tribute called Danegelt, impofcd by his predeceffor 

^ Selden'^ff Mare CIaixrum> or the RigKt and Dominion of thd 
Sea. b. ii. cap* x, 

f Seldea^s Mare Claufum, b. lit c. xii« r 

j^ £thelre3^ 
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Etfielred, for guarding the feas and the fovereignty 
of them. 

Egbert, Althred, and Elthred, kept up the io» 
minion and foverei^ty of thdr predeceflbrs ; nor 
did the fucceeding princes of the Norman race wave 
thefe pretenfions, but maintained the right to the 
four adjacent feas furrounding the Britifh fhore } 
the honor of the flag king John challenged^ not 
merely as a civility but a right to be paid cum 
debitd reverentidy and the perfons refufing he com- 
manded to be treated as enemies ; and the fame 
\pas ordained not only to be paid to whole fleets 
bearing the royal ftandard, but^ to thofe fhips of 
privilege that wore the Prince's enfign or colours 
of fervice. This decree was confirmed and bravely 
a&rted, by a fleet of five hundred fail, in a royal 
voyage to Ireland; wherein he compelled all the vef- 
fek he met with in his way, in the eight circumfluent 
feas, to pay that duty and acknowledgement, which 
has been maintained by our kings to this day, and 
was never contefted, unlefs by thofe who attempted 
the conqueft of the kmgdom* 

In the times of the feudal aflbciation, we find 
the greateft veneration paid to the infUtution of 
chivalry. The ufual appearance of a knight in xht 
field was on horfeback, attended by anEfquire, 
The chief ftrength of armies conj(ifl:ed of cavalry. 
The flcilful management of a horfe Was, in confe- 
^uence, one of the great accomplifliments df a 
Voi,.L C knight 
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knight or a warrior. This way of thin)dng cka* 
raderized feme of. the German tribes, eve^ la the 
age of Tacitus *. 

We find little mention of courts of chivs^ 
in England, prior to William the Conqueror; 
who eftablifhed in England a fupreme court, un« 
d^ the dire&icMi of a chief jufticiar, compofed 
of the great officers of ftate, and called the Aula 
Jiigisy in which was blended the jurifdi€tion of the 
court of chivalry, or marihars court, and at which. 
the conftable and earl marihal prefided in all mat* 
ters of honor and arms, determining according to 
the law military, and the law of nations t* 

. But Edward I. finding that the Aula Regis was 
obnoxious to the people, and dangerous to the go* 
:vernment,~ new modelled and fubdivided its power 
and authority into (eparate courts. Hence the court 
of duvalry wa3 created, with a feparate jurifdidion, 
over which the conftable and marfhal prefided: 
The flewayd of the houfehold prefided over another, 
inftituted to regulate the king's domeftic fervants : 
The high fleward, with the barons of parliament, 
formed an ai^uft tribunal, for the trial of defin* 
quent peers: The court gf Chancery iffuing all 
original writs, under the great feal, to the other 
courts : The Common Pleas being allowed to de- 
termine all cau(bs between private fubjeds : The 
Exchequer managing the king's revenue j and the 

* DcMor. Gerni. c xxxii. f Black. Com^b. in. c. y. Ed. 1791. 

6 court 
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idourt of King's Bench retsdning all the- jurifdickk>ii 
which was not cantoned out to other court&; and 
particularly the fuperintendance of aU the reft, by 
way of appeal, and the fole cognizance of pleas of 
ihe ^rown, or criminal caufes*, 

*rhe court of chivalry f was confidered as a mili- 
tary court, or court of honour, when held before 
the earl marflial only; and as a criminal court& 
when held before the lord high conftable of Eng- 
land, jointly with the earl marflial. And then it had 
jurifdidion oTer pleas of life and member, arifing 
ia matters . of arms and deeds of war, as well out 
of the realm as within it ; but the criminal, as 
well as civil part of its authority^ is fallen into en- 
tire difufe, there having been no permanent high 
conftable of England (but only, pro hac vicey at 
coronations and the like) (ince the attainder and 
execution of Stafford duke of Buckingham, in the 
the thirteenth year o^ Henry VlIL The authority 
and charge, both in war and peace, being deemed 
too ample for a fubjed ; fo atnple, that when the 
chief juftice Fineaux was alked by King Henry VIIL 
how far they extended, he declined anfwering; 
and faid, the decifion of that queftion belonged 
to the law of arms, and not to the law of Eng-^ 
landj. 

* Black. Com. b. iii. c. vr. Ed. i79i. 
f 4 Inft. 123. — 2 Hawk. P. ti. 9. 

X Duck, di Jluthoritate Jur, Cw,— Bl; Com. b. iv. c. xix^ 
•fed. 4.- 
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It would not be confident \(rith thd limits of this 
work to difcufs at large theextenfive jurifdiftion of 
the court of chivalry, as fir ft inftituted in Eng-^^ 
land ; neither would it be fatisfaftory to the reader 
to detail the various ftatutes by which its power and 
authority was, by gentle gradations, curtailed, 
abridged, and, in a manner, annulled. 

From the time of the court of chivalry being 
abridged of its criminal jurifdidion, until after the 
rrftora'ioa of Charles II, no regular court, for the 
adminidration of martial law in the navy or army, 
appears to have been eftablifhed. By the f^tute 
1 3 Car. IL c. 9. exprefs rules, articles, and orders 
wei^ firft enafted by authority of parliament, for 
the better keeping up a regular difcipline in his ma^ 
jefty's navy, intituled. An a£t fore/iablijbing artU 
cles and orders for the regulating and better govern* 
tnent of his majejly*s navies^ Jhips of war ^ and forces 
byfea: And in the 22 George II. c. 23. intituled, 
An a£l for amending^ explaining^ and reducing into 
one aft of parliament y the laws relating to the govern^ 
tnent of his majejifs fhipsy vejfelsy and forces by fea^ 
the preamble fets forth, that the feveral laws relat- 
ing to the fea fervice, made at different tim^s and 
on different occafions, have been found by expe- 
rience not to be fo full> fo clear, fo expedient, or 
confiftent with each other as they ought to be. For ♦ 
amending and explaining the faid laws, and for re- 
ilucing them into one uniform ad of parli^iment, 
the faid ad of 13 Car. IL c. ^. was^ with the foU 

5 lowing 
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lowing intermediate ones, repealed ; viz. fo much 
of an aft paffed in the fecond year of the reign oi 
king Williani and queen Mary, intituled, ^n ad 
concerning the commijjioners of the admiralty: And 
alfo fo much of an ad pafled in the fixth year of the 
reign of king George the Firft : Alfo, part of the aft 
pafled in the eighth year of the reign of king George 
the Firft, intituled, An adlfor the more effedual /up- 
prej/ing of piracy : Alfo, an aft pafled iii the eigh- 
teenth year of the reign of George the Secotid, in- 
tituled, jin ad for the regulating and better govern^ 
ment of his majejiy*s navies^ fhips of*uoar^ and forces 
hyfea ; and for reflating the proceedings upon Courts 
Martial in the fea fervice :. And alfo, an aft pafled 
in the twenty-firft year of the reign of his majeflry 
George the Second, intituled, An ad for further 
regulating the proceedings upon Courts Martial in the 
fea fervice ; and for extending the difcipline of the 
navy^ to the crews of his majejifs fhips wrecked^ loji^ ^r 
taken ; and for continuing to them their wages^ upon 
certain conditions. 

By the faid aft -22 Geo. IL c. 23. all the fonner 
afts enumerated were not only repealed, but by 
that aft, and the recent one of the 19 Geo. III. 
c. 1 7, they have been altered, amended, and new 
modelled, and contain, with proper modifications, 
• all the rules, articles, and orders for the regulating 
and better government of his majefty's fliips, vet- 
fels, and forces by fea, whereon (as the preamble 
pf tljiie aft cxprefles). imder the good providence of 

C3 God^ 
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God> the wealth, fafety, and ftrcngth of this king* 
4k>m chiefly depend*. 

« 

By the ftatutc 13 and 14 Car* ll^ c. 3. inti* 
tuled, -4» tf^ for ordering the forces^ the military 
power of the crown was folemnly recognifedj and the 
preamble of the ftatute declares that, ^' within all 
his mFJv^^fty's realms and dominions, the fole and 
fupreme power, government, command, and dif^ 
poHtion of the militia and of all forces by fea and 
land, and of all fortifications and places of ftrengrh, 
is, and by the laws of England ever was, the un-* 
doubted right of his majefty, and his royal predcn 
Ceflbrs, kings and queens of England ) and that 
both or either of the houfes of parliament cannot, 
nor ought to pretend to the fame ; nor can, nor 
lawfully may raife or levy any war, offenfive or de^ 
fenfive againft his majefty, his heirs, or lawful fuc^ 
(ieffors, &c.^'^ 

In the early part of the refgn of WilEam and 
Mary, in coniTequeuce of feveral Britifli regiments 
having* flifewn ftrong fymptoms of difaiFeftion to the 
|iew gdveinment,- arifing from the jealoufy excited 
in the minds of the troops, by th^ marked pre- 
ference th^ king was fuppofed to manifeft on all 
occafionsto the Dutch troops i and ^ dangerous 

♦ Vide Abftna of the Artides of War, contained in th« 
ad of 22 Geo. II. c. 23 ; Appendix, No. I. ; AJiio fedtion^ 
of Courts Martial, Statutes, Ap. No. 11, 

f|)iri( 
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t^t of mutiny pervading the Britiih regimenti 
then at Ipfwichy under order of embarkation for 
Holland^ and outrageous ads of violence having been 
abfolutely committed by the foldiers of the Scottifli 
regiment of Dunbarton, formtrly ^mmanded by 
the duke of Mommmth, who openly declared their 
adheiience to the abdicated piince ; the authoritjr 
of parliament in fuch a crifis was leforted to by 
the king, that proper meafmres might be adopted 
to check the mutinous fpirit of the army, a$ well 
a$ to puniih in a legal and fumtnary maimer th^ 
mutineers* 

An ad was accordingly pafied (AprH 1689) for 
punifliing mutiny and ddiertioa, ^. which was to 
contimie in force no longer than fix months. This 
was the firft regular mutiny ad, and it was renews 
ed zgain in the m<mth of January following, and^ 
from that period till the prefent, has, with the ex« 
ccption of a fingle intetniption of three yeafs only, 
viz. in king William's reign, from April 1698 to 
February 1701, been aoaually renewed by parlia«> 
mjent, and has» as well in times of peace as of war^ 
undergone, at various periods;, many effcntial altera^ 
tions and amendments. 

In the naval articles, contained in the ad 

t an Geo, II, almoft every pebble offence is fet 

down, and the puniihment annexed, in which re- 

fped the fcamen have much the advantage over their 

brethren in thesland fervice, whofe articles of war 

C 4 are 
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are not enaded by parliament, but framed from 
time to time at the pleafure of the crown ; 'which, 
with regard to military offences, hath a fole and 
almofl; abfolute legillative power. For, by the mu- 
tiny aft annually pafied, for punifliing mutiny and 
defertion, and for the better payment of the army, 
and thdr quarters, ** his majcfty may form, make, 
and eflablifli articles of war, and conilitute courts 
martial, with power to try any crime by fuch ar- 
ticles, and inflid penalties by fentence or judgment 
of the fame*/' which articles ihall be judicially 
taken notice of by all judges, and in all courts 
whatever j but it is at the fame provided, " that 
no officer or foldier fliall, by fuch articles of war^ 
be fubjeded to any punifliment extending to lift or 
limb, fpr any crime which is not expreffed to be fo 
punilhable by thi? mutiny ad/' This, Sir William 
Blackftone obfervesf, is a vafl: and important truft ! 
an unlimited power to create crimes, and annex to 
them ^y punifhments, not extending to life or 
^mb ! Thisfe are indeed forbidden to be inflided, ex- 
cept for crimes deplared to be fo punifhable by the 
inutiny ad. 

• 

It cannot however efcape the military reader's 
obfervation, that the annual confent of parliament 
being requifite to pafs the mutiny ad, by which 
|he king is empowered to frame articles of war 

f Mutiny Ad, (1804.) ^^* i^ and 19. 
^ Sbck. Com. b. i* fC. xiii. £d 1791* 
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for the government and difcipHne of the army, the 
very cxiftence of fufch army muft therefore de- 
pend on this annual zGt of the legiflature ; and^, 
although praftically it may be confidered a ftand- 
ing army, as not being annually difbanded, yet 
theoretically it is no more than an army whofe 
exiftence is fanftioned annually, in peace or in war, 
by the two houfes of parliament and the will of the 
fovcreign. The Bill of Rights declares a (landing 
army in time of peace, if with the confent of par- 
liament, to be legal and conftitutional. 

A power is given to the lords of the admiralty 
over the marines, by an annual ad paifed ^' for 
the regulation of his majcfty's marine forces while 
on ihore,'* fimilar to the annual mutiny aft ; veft* 
ing a power in the crown to form articles of war, 
and confticute courts martial. 

And, by the 1 9th feSion of the mutiny aft 
(1804), officers Qf marines may be afTociated with 
officers of the land forces, for the purpofe of hold*^ 
ing courts martial, as often as it fhall be expedient, 
and particularly in certain cafes wherein the ma* 
rine forces may be inrerefted ; taking rank accord- 
ing to the leniority of their commiffions in either 
fervice. 

The king is llkewife empowered by parliament 
fg franie and eftablifh articles of war, for the re- 
gulation 
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gnlatioa and goTemmcnt of the troops in the fer<» 
vice of the £ait India Company *• And it is der 
dared, by the mutiny a&, *that, when and as 
often as there may be occaiion, officers of his 
majefty's land forces, and thofe in the £aft In* 
dia Company's fervice, may fit in conjunfiion at 
courts martial, and proceed upon the trial of 
any officer or foldier in like manner, and to all 
intents and purpofes, as if fuch courts martial were 
compofed of officers of the land forces^ or of 
officers in the fervice of the faid Company } with 
this diftindion, that, upon; the trial of any officer 
iyt foldier in the ferrice of the faid £aft India Com- 
pany, regard fhall be had to the regulations and 
proviHons made in the 37 th year of Geo. II, for 
puniffiing mutiny and defertion of officers and 
foldiers, in the fervice of the £aft India C(mi^« 
panyt' 

That no doiAt may remain refpeding the power 
of trying artillery officers, or thpfe ferving in thfc 
royal corps of engineers, the mutiny aA declares, 
that the officers and perfons ferving and hired 
to be employed in the royal artiHery, and in th^ 
feveral trams of artillery, and all officers fervit^i 
QT who fhail ferve in the corps of royal engineen, 
and all officers and perfons ferving in the corps of 

♦ Stat. 27 G^o. IL C.9. 

f Mutiny ad (1804} fe£t. ao. and Art. erf* War, {t&» 22. 

royal 
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myal imKtary artificers and labourers^ and aU' 
mafter gunners and gunners, who now are ca fhaU 
be under the ordnance, fhali be at all times fiibjed 
to aM the penalties and pimiflunents mentioned i& 
the aO; *. And, by the articles of war, all oiBceri^ 
&c. in the royal artillery are fahjtQt to be tried by 
courts martial, in like manner as the officers and 
foldiers of his majefty's other troops» Fcmt dif^ 
fcrences arifing among themfelves, or in matters 
relating folety to their own corps, the courts mar« 
tial may be compofed of their own officers ; but 
where a fufficient number of fuch officers cannot 
be afiembled, or in matters wherein other corpt 
are interefted, die officers of artillery (hall fit in 
courts martial with the officers of other corps, 
taking rank according to the dates of their rrfpec- 
tive commiffions* 

In like manner, alfo, all ofiiqers ferving in the 
corps of royal engineers, and all officers and per«» 
fons ferving in the <;orps of rgyal military furvCT^-- 
ors and draftsmen, or in the corps of royal mili« 
tary artificers and labourers, and all mafter gun- 
ners and gunners under the ordnance, are equally 
fubje£^ to trial by courts martial as officers and foU 
diers of the other troops t- 

The mutiny a£k alio declares, that all troops 
faifed in any of the Britifh provinces of America, 

* Mutiny aft ( 1 804). fcA. 82. 
f Articks of War (1^04), feft. ao. 

by 
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by authority of the refpcftive governors or govcfft*' 
tnents of the fame, fhall, ^vhiie afUng in conjunc*^ 
tion with his majefty's Britifh forces, under the 
command of an officer having a commiificm iiftme- 
diately from his majefty, be liable to martial law 
and difcipline, in like manner as his majefty's 
other forces are, and (hall be fubje£t to the £une 
trial and punifliments by courts-martial *• 

' By the flat. 26 Geo. III. c 1 07. fed. 68. it is 
enaftedj that, during fuch time as the militia (halt 
be afiembled for the purpofe of being trained smd 
exercifed, all the claufes, provifions, matters, 
and thihgs contained in any ad then in force, 
for puniihing mutiny and defertion, &c. ihall be 
in force with refped to the militia, and all officers, 
non-commiffioned officers, and privates of the fame, 
in all cafes whatfoever ; but that no punilhmtot 
fliall extend to the lofs of life or limb. And, by fec- 
tion 88, it is further enadcd, that every adjutant, 
ferjeant-major, ferjeant, corporal, drum-major, 
and drummer of the militia, ihall at all times be 
fubjed to the mutiny a£k and articles of war: 
And that it fliall be lawful for the commanding 
officer, or colonel of any regiment of militia, to 
direO: the holding of courts martial whoever the 
regiment is embodied^ for the trial of the. forefaid 
perfons, for any offence comraitted during the time 
the regiment was not embodied; under the re- 

♦Mutiny aa, fedl. 83. and Articfes-of War, fedl 75. 

, I 
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ftri^on before mentioned, with refpedl to die ex^ 
tent of the punifliment. 

It is further enaded, by fedion 99, That no offi- 
cer ferving in the militia (hall fit at- any court mar« 
tial, upon the trial of any officer or foldier ferving 
in any of his majefty's other forces; nor fhall 
any officer, in any of his majefty's other forces, fit 
in any court martial, upon the trial of any officer 
or private man ferving in the militia'. 

It is alfo enaded, by the fame ftatute *, which is 
the laft zGt that reduces into one all the laws re- 
lating to the militia, that, in all cafes of a£tual in- 
vafion or imminent danger thereof, and in all 
cafes of rebellion or infurre£tion (the occafion 
being firft communicated to parliament if then 
fitting, or, if not fitting, publilhed by proclama- 
don) it fliall be lawful for his majefty to order 
the militia to be embodied, and put under the 
command pf fuch general officers as he fhall ap- 
point, and to be led into any part of the king- 
dom t and that all the officers and foldiers thereof 
ihall at fuch times be fubjecl to the whole claufes 
and provifions of the mutiny a£fc, in all cafes 
whatfoever. 

By the z€t for con{blidating and amending the 
provificns of the feveral a£ls relative to corps of 

* z^ GtQ. IIL cap. 107. 

yeomanry 
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yeomanry and volunteers in Great Britain (pafled 
June 5, 1804), it is enaded^ that fuch of the ad- 
jutants, ferjeant majors, drill ferjeants, arid fer« 
jcants, ferving in any corps of yeomanry or volun- 
teers, as receive the conftant pay of their rank, and 
all trumpeters, bugle^incn, and drummers, ferving 
in any corps and receiving any pay as fuch therein ; 
and alfo all farriers, being attefted, and receiving 
any fuch pay therein, fliali, at all times, be fub» 
jed to any aft f»r punifhing mutiny and del'ertion, 
and to the articles of war, and fliail be liable to fae 
tried, for any crime committed againft fuch aft or 
articles of war, by any general or detachment or 
regimental court martial, according to the nature 
of the offence, in like manner as adjutants, &c. 
of the militia forces ; provided that every fuch 
court martial ihall be compofed wholly of officers 
of the yeomanry or volunteer eftabUlhment ; and 
that no puni0iment by fuch court martial fhall ex- 
tend to life or limb, except when called out in, 
fafes of invafion, or appearance of an enemy upon 
the coaft. 

. No officer of any corps of yeomanry or volun- 
teers (hall fit on any court martial, on the trial of 
any officer or foldier of his majefty's other forces ; 
net ihall any officer, in any of his majefty's other 
ibrces, -fit on any court maitial on, the trial of. any 
officer, non-tommiffioned officer, drummer, trum* 
peter, or private man, in any corps of yeomanry or 
volunteers. All officers in corps x>f yeomanry or vo- 

lunieersy 
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knteers, having commiffions from his majefty^^ 
or others authorized for that purpofe, fhall rank 
vtrith the officers of the regular and militia forces^ 
as the youngeft of their refpe£Hve ranks. 

By the ftatute iS Henry VI. c. 19. defertioa 
froni the king's armies, by fea or land, is made 
felony ; and, by ftatute 5 Eliz. cap, 5. extends to 
mariners ; and the offence is liable to be tried by 
the jttftices of every fliirc or county. The fame 
ftatute puniflies other inferior offences with fmes, 
imprifonment, and other penalties. 

Thefe ftatutes, although in a manner fuperfeded 
by thofe enading courts martial, are ftill ftanding 
laws of the land, never having been abrogated or 
repealed by any fubfequent ad of parliament. 
And, between the periods of pafling thefe z£t$, and 
thofe paffed in the reigns of Charles II. and WiU 
liam and Mary, already noticed, for regulating 
naval and military courts martial, we find, in hif- 
tory, frequent inftances of the extraordinary pre- 
rogative of the crown, ^ proclaiming martial law in 
the kingdom ; more particularly in the reigns of 
queen Mary, queen Elizabeth, and Charles the 
Firft. This prerogative, from ufage, is juftifiable 
at all times, upon particular emergencies of the 
ftate, when reftrained within proper limits, and 
jiot made with a view of being fubfervi^okt to the 
cxcrcife of arbitrary power. 

" Military 
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Military law, a$ exercifed by the authority of par^: 
liamenty and the mutiny a£t annually pafled, to- 
gether with the articles of war framed by hi» 
majefly, and the printed regulations from time to 
time iffued for the regulation of his majefty's 
troops, has often been confounded by able lawyers 
and writers on military law, with a different 
branch of the royal prerogative denominated 
martial law, and which is only reforted to upon 
an emergency of invafion, rebellion, or infurrec- 
tion. 

The broad line of diftindkion, between military 
and martial law, has been ably defined by the late 
Earl of Rofslyn, then Lord Chief JufUce of the 
Common Pleas and afterwards Lord High Chancel- 
lor of England, in the cafe of Serjeant Grant's mor 
tion, in the Court of Common Pleas, for a prohibi- 
tion againft the fentence of a general court martial* 
by which he was adjudged to receive a thoufand 
lalhes, for the crime of having been inilrumental 
in the inlifUng, for the fervic« of the Eaftlndiat 
Company, two drummers, knowing them at the 
fame time to belong to the Foot Guards *r His 
lordfhip, in delivering the 6piuion of the court on 
this important trial, entered fo learnedly and clearly 
into the merits of the cafe, and marked fo nicely 
the diftinftion between military and martial law, as 
exercifed formerly and in prefent times, that we 

♦ See the cafe teported. Trinity Term I792« 

have 
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have diemcd it proper to give his ideas oh the fuh* 
jeft at length, in a fubfequent chapter, and which 
have been faithfully extraded from the Trinity 
Term Reports, Jane 1792 *, . . 

In this place, howevef , it may be neceffary to 
obferve, that the military law is fubordinatc to the 
civil and municipal laws of the kingdom, and does 
not in any way fuperfede thofe laws j but that they 
materially aid and QO-operate with fe^ch other, fof 
the good order and .discipline of the army in par- 
ticularly and for the benefit of ^ the community in 
general. . Thus, it is declared by the miutiny adb> 
that ** nothing in.thatftatuteflialliKKtendorbecon* 
flrued tP exempt juiy officer or foldier whatfoever 
from being proceeded againft by: the ordinary 
courfe of law*'* ' And that if any officer, fol- 
dier, &c. &all be accufcd of any. capital crime, or 
any offence againft the perfon, eftate, or property, 
of any of his majefty's fubjefts, which is punifh- 
able by the known laws of the land, the com- 
manding officers of all regiments, troops, or par- 
ties, are required to ufe their utmoft endeavour 
to deliver over fuch accufed perfon tp the civil magif- 
trate, and to affift the officers of juftice in appre- 
hending fuch offender ; and this, under the penalty 
of being ipfo faSio cafliiered, and declared inca- 
pable of holding any civil or military r)ffice withiu 

♦ Vide chap. iv. 

Vox:. I. D fh« 
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di6 united kingdom of Great Bntain and Irehnd, 
or in his majcfty's fervicc *. 

** The delinquencies of foldiers/* as die learned 
Chief Juftice t obferves, " arc not triable here, 
as in mod countries in Europe, by martial law ; 
but generally, where they are offenders againft the 
dvil pesbce^ they are tried by the common law; there* 
fore it is totally inaccurate to ftate martial law as 
having any plate whatever within the realm of 
Great Britain. But there is, by the providence 
and wifdom of the legiflature, an army 6ftsd[>liflied 
in this country, of which it is neceffary to keep up 
the eftabUfhrnent. The army being eftablifiied by 
the authority <^ the legiilature, it is an indifpen* 
Cable requifite of that eftabliflunent, that there 
fliould be brder and di&iplinc kept up in it, and that 
the peribns who compofe the army, for all offences 
in their military capacity, fhouM be fubjeft to a 
trial by their officers*. That has induced the ab-^ 
folut« neceffity of a mutiny aO: accompanying the 
army.*' 

On the other hand, the civil power occafion- 
ally contributes its aid when neceffary to the 
military, particularly in cafes not falling within 
the military jurifdidion, fuch as apprehending 

* Mutiny aft (1804) fed. 12. and 13. 
t The late Earl of Rofsiyn. 

deferters. 
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ddjerters ♦, aojd cpnipdlyjig the appq^rance of wit- 
neflas t- 

iOmip^ kw h pioclau^e4 by fftith^y pf gjjj^ 
lian»em» an4 ptqvp^s gcpergily or -partially ifi ^ 
kmgdom for » limited .tw^^ ^§ at pn^fei^ m {rp? 
land, for tfai^ ^pprdlnai: and ett^n^s iff the ^/^^ 
bellion which has fo kffig unkiipf% e|:Ul^. Tlf^ 
authority under which martial law is exerdfed, 
wbea |t prevails i^ it$ fviU, exten^ cla| m& it' j^irif- 
.di6^jl|c^ in furacwwry mal$ by couft^ xni^rtialj not 
<mly over all mili^iy pcxfons ia ajl circumflaRCQS i 
icven^h^r debts afcijubjie^t to iiujuiry by i^ military 
tribunal ; ;aQd every %)ecies pf oiS^nca, Qommitted 
by apy pwfe>n ys^ ^vfipertjiins tp th? ,?if qiy, is trie^ 

* % ^jjeinutiiyaflk.^1^^), fe^. ^, it is declared lawful 
fpr pij ,cqn^^\^U, JbeadborougK^ or tythin^nan, of uny town ' 
or place, to apprehend, or caufe to be apprehended, any perfea 
leaTq^ably Cufpefted to W« Minpter, a^to ^htiog ium hfify^ 
i jiii|i<« f^r cjianj^att jdn, t^hpn, tf fi^J^ bytbf p?uty'9 cpv- 
' feifion, or by the teftimony on oath of onepr more wit neftes, 
or the juftice's own knowledge of the fadt, the fufpefted perfon 
is found to be an enlifted foldier, the juftice is authorifed to 
commit him to gaol, and give notice thereof to the Secretary 
. at War, that he may be proceeded againft according to law. 
And by the fedion 68, any jullice of the peace may hkewife 
iffue his warrant for the payment of a reward of twenty (hil- 
lings, for the apprehending of every fuch deferter, to be paid 
out of the land-tax money of the parilb in which he is appre- 

j hended. And, by fedlion 69, heavy penalties are enabled againft 

I all who conceal deferters, affift thdr efcape, or receive, buy, or 

I exchange their arms or clothes. 

I t Mutiny aft ( 1804), fed. i8. 

D 2 not 
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kot by the civil judicature, but by the judicatui'^ 
of the regiment or corps to which he belongs^ 
But it alfo extends to a great variety of cafes not 
telating t6 the difclpline of^ the artny^ but reladve 
to that ftate .which fubfifts by military power ; a$ 
|>lot8 againft the fovereign, intelligence to the ene« 
my ; which are all confidered as cafea within the 
cognizance of the military authority* 

The ftatute, for putting in execution martial law, 
tifually gives a power to arreft or detain in cuftody 
all fufpeded perfons, and to caufe them to be 
brought to trial in a fummary manner by courts 
martial, and to execute the fentence of all fuch 
courts, whether of death or otherwife $ and declares, 
moreover, that no z& done in confequence of 
thofe powers, fhall be queftioned in any of the 
. king's ordinary courts of law ; and that all who afb 
under the authority of fuch ftatute ihall be refpon- 
fible for their comdttft in tfa« fame^ only to fuch 
courts martial. 
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Of the fundamental haws By 'vohicb Naval and 
Military Courts Martial are governed. 

T\/r ARTIAL law in the navy, as haft been obferv- 
ed, was firft reduced to certain fixed rules and 
arriclcs by the authority of pa^ liament, foon after 
the Reftoration* but fince new modelled and alter- 
ed by ftatute ni Geo. II. c. 23. to remedy forae de- 
feds which were of fetal confequence in conducing 
the preceding war, intituled, An a6lfor amending^ 
explaining^ and reducing into one ad of parlidtnent^ 
the laws relating to the government of his maje/ifs 
Jhips^ vejfelsy and forces by fea^ ; and by the late 
ilatutc 19 Geo. HI. c. if. this aft is ferther ex? 
plained and amen<fed, And, for the governmeiit 
and difcipline of the military clafs, by ftatute 
13 and 14 Can IL c. \. and by the mutiny a£t 
firft paffed in the reign of William and Mary, 
April 1689, ^^^ irom that period annually renewed 
by parliament, his majefty was vefted with power to 
form articles of war, and conftitute military courts 
martial. 

* 

♦ 13 Car. II. flat. i. c. ii^. i See abftrafts of thefe a^lf, 

{ App. No. 1. and No. II. with 
T the amendment, 19 Geo. III. 

^ ^2 Geo. II. c. xxiii, ^ c. xvii. f. 3, 

P3. JPy 
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By the amended mutiny aft it is now declared, 
** That it fhall and may be lawful, to and for his 
majefty, to form, mak^, and eftablilh articles of 
war for the betHe? garemrafnt of his majefty *s 
forces, which articles fhall be judicially taken no* 
dee of by all judges and hk all courts whatfo^ 
ever*.*' 

By a fubfe^nt feftion it is declatedf, ^* Thatj^ 
for brih^ftg c^fFeliders againft fuch articles of war 
to juftice, it ihall and may be lawful to and for 
his m^kjefty to ereft and conftitute courts martial, 
as well as to grant his roysi commiilions or war^^ 
radts ibr con^eniag courts martial, with power to 
try, hear, and determine any crimes or offences by 
fuch articles of war, and to infiift penalties by fen^ 
tftnc^ or judgement of the fame, as well withia 
the, kingdjom of Great Britain and Ireland, as xa 
Jerfey, Guernfey^ Aldemey, Sark, and Man, ax^d 
the iflands thereto belonging, as in his majefty^s 
garriibn of Gibraltar, and in any of his majefty's 
don^fi^ns beyond the feas. And, by feftion 26 of 
the mutiny a^, it is provided always, that no of- 
ficer or foldier ihall, by fuch articles of war, be fub- 
jefted to any pimiihment extending to life or limb, 
witbiiSL the kingdom of Great Britain, Ireland, Jer- 
fey, Guernfey, &c. for any. crime which is not 
expreffed to be fo punilhable by this aft, nor for 
fuch crimes as are exprefled to be fo punifhable in 

• * » 

* Mutiny ad (1804), ^^^' H* t Il>id. feft. 25. 

any 
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zoy manner^ or under zny regulations which fliall 
not accord with the provifions of this ad." 

Hence, on a fuperficial view of the mutiny ad 
and military articles of war, it would appear that 
no crime is punifliable by a military court martial 
in any other way, than in that which thefe articles 
fpecially dircSt. But his majefly, having befides the 
power at all times to make and iflue regulations for 
the army, gives a more extenfive authority to mi- 
litary courts martial than is apparent on a firft con- 
fideration of the limitations and literal import of 
the mufiny 2lQl and articles of war. The printed 
regulations therefore, which are from time to time 
iflued by his majefly, and promulgated in the army 
the lame as the {landing general printed inftruc- 
tions in the navy, have the effeft to embrace all 
inferior offences, and to which a court mardal may 
inf&Gt correfponding punifliments, independent of 
^ the major ones of life and limb. 

There are offences in the army and navy to 
which no fpecific punifhment is annexed by the ar- 
ticles of war ; but it is left to the difcretion of a 
court martial to difcriminate the (hades of guilt, 
and to inflid a pimiihment proportionate to the of- 
fence, not affcding life or limb. Thus, it is de- 
clared by the mutiny a£t, ^^ that it ihall be lawful 
for courts martial^ by their fentence or judgement, 
to infli^ corporal puniihment, not extending to 

D4 life 
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life or limb, on any foIdJer for immoralities, mifbe« 
haviour, or negleft of duty," * 

The afts already noticed, for the government of 
his majefty's fiiips, veflels, and forces by fea, con- ' 
tjiin not only the 36 articles of war, in which; 
ajmoft every poffible offence is explicitly fet down, 
and the punifliment thereof annexed, or left to 
the difcretion of a court martial, but alfo, fundry 
claufes of ,exprefs rules and orders for affembling 
and holding courts martial for the trial of any of 
the offences fpecified therein. By 31 Geo. IL 
cap, 10. feft. 3 if a competent number of primed 
copies of the articles of w?ir, together with an 
^bflra^ of all the claufes of the faid ftatute, in- ' 
tituled, " An aft for the encouragement of fea-r 
men employed in the royal navy, and for eftabliQi- . 
ipg a regul^ method for the pujiSual, freqi^ent^" 
and certain payment of their wages, and for eui 
abling them more eafily and readily to rjemit jthe'' 
fame for the fupport of their wives and families, 
and for preventing frauds and abufes attending 
fuch payments,'* are direfted to be delivered to 
the captain or compiander of every fliip or veffel, 
tyho is to caufe them to be hung up and affixed to 
the mofl public places of the fhip, and to have 
them conftantly kept up apd renewed, fo that they 
may be at all times accefUble to the inferior offi- 
cers and feamen on board, and like^ife to obferve, 
that fuch abflraft be audibly and diflindtly read 

6, over 
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over, once in- every month, in the prefence of 
the officers and feamen, immediately after the 
articles of war, are read ; hence it is, that no 
officer or feaman 13 allowed to plead ignorance of. 
the penalties and punifhments to which he is lia* 
ble, from negleft or difobedience, nor can he be 
tinacquainted with the encouragements and bene^ 
fits to which feamen are entitled, by a due and 
^thful performance qf their duty* 

'The military articles ordain, in the laft feftion^ 
that " ail the rules and articles are to I e read and 
publiihed once in every two months at the head of 
every regiment, troop, or company, muftered of 
to be muftered in the fervice ; and are to be duly 
phferved and exa^ly obeyed by all officers an4 
:(bldi^rs who are, or ihall be in the military fer* 
vi^e, excepting in what relates to the payment of 
^Idiers quarteris, and to carriages, which is, in Ire- 
laiid, to be regulated by the Iqrd lieuienaftt, or 
chief governor or governors of that part of the 
united kingdom, of Great Britain and Ireland ; and 
in the iflands, provincw:^, ^nd garrlfons beyond the 
feas^ by the relpeftive governors of the fame, ac- 
cording as the different circumftances of the fai4 
part of the united kingdom, and of the faid. 
iflajids, provinces, or garrifons may require */' 

It may not be improper, in this place, to take 
a curfory view of the different oflencei. fpecified 

c ^Military articles annexed to mutiny aft (1804), feft. 34^ 
firt.5. 

m 
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in the naval and military articles of War, together 
with the puniflimentB annexed to each ; and at the 
fame time, to examine the analogy theybearto thecri^^ 
minal bws of the land, denominated '* the doc- 
trine of pleas of the crown ;" in order that 
members of courts martial, being thus fumifhed 
wkh the principles and grounds of decifion in the 
courts of law, may the better be enabled to judge of 
the comparative puhilhment proper to be inflided 
for offences committed, particularly when the mat- 
ter is left difcretionary to the court ; and, in the 
proiecutlon of this tafk, we (hall endeavour to point 
out all ambiguous conftruftions that may be put 
upon any of the articles. 

Mofl writers on criminal jurifprudence hav<r 
laid it down generally that the true meafure of a 
crime is the damage it does to fociety. There are 
fome crimes which tend diredly to the deftru&ion 
of fociety, or to thof^ who reprefent it. Some are 
prejudicial to the particular fafety of men, by at« 
tacking their life, property, or honor. And others ^ 
are actions contrary to what the law prefcribes or 
forbids, with refped to the public good. Hie firft 
daft of crimes are the moft ferious, aAd the worft 
are fuch as affed the executive power of the king 
and his government. The crim^s> agaihft* lives and 
property, merit ^Ifo the fevered punifhments fu'e- 
fcribed by law. 

The 
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Th6 erimes cogtiizable by iiaval ot military 
idourts martial may be divided into felonies and mif- 
dem^anors ; ot, tnof e properly, into capital offences, 
and offences only criminal and not capital. Felony 
is defined to be an offence which oCcafions a total 
forfeiture of either lands or goods, or both, at the 
comition law; and to which capital or other punifh- 
iheiit may be fuperadded, according to the degree 
of guilt*. 

The true criterion of felony is forfeiture ; for, as 
Sir Ed. Goke juftly obfervcs, in all felbnies which 
are punifhable with death, the offender lofes all 
his lands in fee fimple, and. alfo his goods and 
chattels ; in fuch as are not fo punilhable, his godds 
and chattels only f. 

The idea of felohy is indeed fp generally con^ 
ndSted with that of capita! punifhment, that we 6xki 
k hard to feparate them, and to this ulage the inter- 
jtf etations of the law do now conform* And there- 
fore, if a ftatute makes any new offence felony, the 
bw implies that: it ihall be puniflied witli death, 
vi^. by hanging, as well as with forfeiture; unlefs 
the offender prays the benefit of cler^, which all 
jdons are entitled once to have, provided the fame 

k not expreisly taken away by ftatute |. 

* 4 Black. Com. c. vii. p. 95. Edit. 1791. f i Inft. 391. 
X I Hawk. P. €• 107. 2 Hawk. 444. 

The 
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The oCences, comprehended and fpecifiect in 
the naval as well as military aruclts of war, may, 
for the fake of perfpicuity, be claffed or diftribut^, 
nearly in a fimilar manner, under the following 
general beads; jft, Thofe that are immediately 
tgainfl: God and religion ; sdly, Such as aSeSt the 
executive powerof the ftate,orinfer a criminal neglcft 
cf the ellablithed articles and rules of didpline in his 
inajefty*s fervice : ^dly, Such as violate or tranf« 
grcfs the rights and duties which are owing to in- 
dividuals or fellow fubjefts : and 4thly, Offences 
in themfelvei ftridly military, and fucb J^S are pet 
culiarly the obje£t of n^Lrtjal Uw. 

: l&i Againft God and reHgion, are clafled thofe 
Illative offences contained in tl|e ill aild ad of 
the naval articles, viz. negledtii^ public worOup 
and being goiliy of profene oaths, curfing, cxecra* 
tions, drunkennefs, uncleannefs, or other fcandal* 
COS actions ; the puniihment of which is left to the 
:he court martial. 

lie higher offence of blafphemy be not 
in thefe articles, yet it is unquelli<m- 
. by the words profane oaths, curfings, 
*nd exicrations. This offence, accordmg to Mr. 
Hawkins, is punifliahJe at common law by fine anti 
imprifonment, or other infampus corporal punifli- 
jocnl*; and by the ftatute of 19 Geo. II. t;. 31. 

• Pawk, Pleas, c, rii, . 

whTch 
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I 

XVhicK rq)cals all former articles made againft pro- 
fane and common fwearing, every labourer, rallol* 
or foldier, convifted before a juftice of the peace 
of profanely fwearing or fcuriing, fliall forfeit 
one fhilKng* ; every other perfon, under the 
degree of gentleman, two Ihillmgs; and €verjr 
■gentleman, or perfon of fuperior rank, five fcilKngs, 
to the poor of the parifh ; and on fecond conviSion 
double, and for every fubfequent offence trdbb 
the fum firft forfeited, with all charges of convic- 
tion ; and, in default of payment, Ihall be fent to 

the houfe of corredion for ten days t« 

•• . 

All blafphemles againft Gxxi^ or the chriftlaa 

. tdigion, or the holy fcripture^ are indictable at 

« 

* By feft. I. art. i. of the Military Articles, any non-commiT^ 
£oned officer or foldier behaving indecently or irreverently at 
divine worfhip, (hall for his ^x& offisnce forf^t one billing* 

t Black. Com. b.iiv. c. iv. p. 6o. Edit. 1791. Voltaire, in lla 
Commentary on crimes and punifhments, mentions that LeWxs. 
IX. king of France, who for his virtues was zitin^bered ftn(|^f. 
the faints^ made a law againfl blafphemert. He cond( 
them to a new punifhment ; their tongues were pierced vv3b m 
hot iron. It was a kind of retalliation ; the finning metiuiAT * 
fufFering the punifliment. - * 

The ordinance of Lewis XIV* declares that, ** thofe who ftaA 
be convifted of having fwom by or blaiphemed the lioly name of 
God, of his moft holy mother or of his faints, {hall, for the £i*ft 
©ffence, pay a fine ; for the fecond, third, and fourth, a double, tri* 
' pie, and quadruple fine ; for the fifth (hall be put in the ftocks | 
for the fisLth fhall ftand the pillory andlofe his upper lip; for the 
feventh (hall have his tongue cut out " This law appear^ to be 
humane, and juft, as it infli£b a cniel punifhment imly on afetejar* 
f^ld rejietiuoD, which can hardly be prefumed. 

' « commofn 
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common law, as well upon the ftat. 9 & x o W. ;^ 
c* 32. after mentioned. So are all impoilors in 
religion, fuch as falfely pretend to extraordinary 
miilions from God, or terrify or abufe the people 
with falfe denunciations of judgments. Thefe laft, 
if the zGt be done with intent to make any public 
difturbance, are, by the ftat. 5 Eliz. c. 15. punilh- 
able, for the firft offence, by a fine of i o 1. and one 
year's imprifonment j and for the. fecond, by im- 
prifonment for life and a forfeiture of all the offen- 
der's goods and chattels ; one moiety to the crown, 
and the other to any perfon who (hall fue for the 
lame*. In like manner all malicious rfevilings, in 
pabUc derogation and contempt of the eftabliflied 
religion, are ptiniihable by the common Uw, jnaf- 
much as they tpnd to a breach of the peace. Simi- 
lar to thefe are all fcandalous and open breaches of 
morality exhflnted in the face of the people ; fuch 
as was the conduft of one who expofed himfelf 
naked to the public view from a balcony in Covent 
Garden f* Offences of this kind fap public morals, 
the neceffary foundation of good government ; and 
arc therefore properly cognizable by the temporal 
magiftrates, who may punifli the offenders by fine, 
imprifonment, and fuch other corporal punifhment 
as the circumftances may require. 

. By ftatute 4 Ja. L cap. 5. drunkennefs is punifh- 
able at common law, by forfeiture of five fhillings. 



* 1 Hawk« c. t. 3 Bac. Abr. 474. 4 Blapk. Com. 59 
f Sir Charles Sedky's cafe, .1 Sid. i€8. 3 Stxsahge 790. 
X 
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or &e fitting fix hours in the (toeks *• ITncleannefs, 
atid other fcandalous aftioas againfl; religion and 
morality, are cognizable by the temporal courts, 
and punifhed wkfa fine and imprifonment f. 

Under our firft divifion of offences in the order 
propc^ed, may be comprehended the following 
articles in the military code, viz. feftion i. art. i. 
ordains ^^ that all officers and foldien, not having juft 
impediment, fliall diligently frequent divine fervice 
and fermon, in the places appointed for the aflem- 
bling of the regiment, troop, or company to which 
they belong ; fuch as wilfully abfent themfelves, or 
being prefent, behave indecently or irreverently fliall, 
if commiillone^ officers, be brought before a court 
martial, there to be publicklyand feverely repri- 
manded by the prefident ; . if non-comitu{Eone4 
officers or foldiers, every perfon fo emending ihall 
Sot his firfl offence forfeit twelve pence, to be deduc- 
ted out of his next pay ; for his fecond offence he 
Ihall not only forfeit twelve pence, but be laid in 
irons for twelve hours, and for every like offence 
fhall fuffer and pay in like manner ; which money 
fo forfeited ihall be applied to the ufe of the fick 
foldiers of the troop or company to which thp 
offender belongs." 

By article 2. of the fame feftion it is ordained, 
** that no officer or foldier fhall ufe any unlawful 
oath or execration under the penalty expreffed in 
the firfl article." 

♦ Black Com. b. iv. p. 64. Edit. 179 1, 
t Ibid. b. ir. p. 65. 

Art. 
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Art« 3* ordains *Uhat v^hatfoever officer, lioil^ 
commiifioned officer, or foldier^ (hall prefume to 
ipeak againft any- known article of the chriftiaa 
faith, fball be delivered over to the civil magiftrttft 
to be proceeded agajnft according to law/' 

Art. 4* ordains ** that whatfoevcr officer, non- 
commiffioned officer, or foldier, fliall profane any 
place dedicated to divine worihip, or ihall offer 
violence to a chaplain of the army, or to atiy other 
minifter of God's word, fliall be liable to fuch 
punifliment as by a general court martial fliall be 
awarded.** 

Art. 5. ordaiDS *' that no chaplain who is com-* 
miffioned to a regiment, . or garrifon, fliall abfent 
himfelf from the faid regiment or garrifon (cx:- 
cepting in cafe of ficknefs, or leave of abfence), 
upon pain of being brought to a court martial and 
puniffied as their judgement and the circumftances 
of his.offisnce mky require.'* 

* Article 6. ordsdns *^ that whatfoever chaplain 
to a regiment, or garrifon, fhall be gililty of drun- 
kenncfs, or of other fcandalous or vicious behaviour 
derogating from the facred charafter with which 
he is invelled, ihall, upon due proof before a court 
martial, be difcharged from his office.*' 



The fecond dlvifion of crimes confifts of fuch 
as affedt the executive power of the king and his 
government : and this diviiion may be fubdivided 

into 
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into the offences fpecified in the 3d, 4th, 5th, 15th, 
i6th, 19th, 20th, 22d, ^4th^ 25th, 27th, and 
31ft articles of war^ for the navy ; viz. holding im 
telligence with an enemy or rebel — concealing let* 
ters or meffage from, or relieving an enemy or rebel 
— dderting to ah toeiny — hmning awiy with fhips, 
ftdres, or yielding the fame to an ehethy — defertiori 
from the fervic^e, or ehtertalning deferters- — wafte 
or embezzlemeilt of (lores — mutinous affemblies 
— -feditious or mutinous words— concealing sttiy 
traiterbus or mutinous defigns, &Ci — ftriking, quar- 
relling with, or difobeying the orders of a fuperior 
officer — fleeping upon the watch, neglefldng duty, or 
forfaking a ftation allotted, and knowingly figning 
falfe muiter books« 

In the tniiitaty articles df war j our fecorid di* 
vifion of crimes fiJIs under the following fe&ions 
and articles; viz. fedUon i, art. i, 2^ 3, 4, & 5; 
Traiterous or difrefpedfiil words againft the king, 
or any of the royal family —contemptuous or dif- 
refpe&fiil behaviour towards the general, or other 
Commander h, chief — mutiny oi" fedition, not em 
deavouring. to fupprefs the fame, or coming to thfe 
knowledge 6f ahy mutiny, or intended mutiny^ 
and not ^vithoiit delay giving inforiiiation thereof 
—ftriking or drawing aiiy weapon againft a fuperiot 
officer, or dilbbeying ordtf S. 

Seftion 4, articles r, 7^ 3^ 4& 5< Miiftef^ 
and returns lx) be regularly made as directed. 

V6L. t t SeGdon 
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Se^oA^, articles i, ^, 3, ^d & 5. Defertion 

•—receiving and entertaining deferters.-^inlifting in 

another regiment, &c. — abfenting from a troop or 
company. 

Seftion 7, articles i, «» 3, 4 & 5* Provoking 
fpeeches or geftures^— giving or fending a challenge 
~ fufFering any perfon to go forth to fight a duel— • 
upbraiding another for refuiang a challenge. 

Sedion 13, article 1, felling or embezzling mili- 
tary ftores. Seftion 14, art. ^j^, holding corre- 
Tpondence with, or giving intelligence to the enemy, 
cither direftly or indireftly. 

By the laws of England * if ,a man be adherent 
to the king's enemies, giving them aid and com*- 
fort in the realm, or elfewhere, he is declared guilty 
of high treafon. This muft be proved by foirie 
overt aft ; as by giving them intelligence, by fend-* 
ing them provifions^ or felling them arms, &c. f 

• 
. By flat. 2 & 3 Ann. cap* ao, feft. 34, it is enac- 
ted, that if any oiUc^r or foldier Aali^ out of 
England, or upon the fea^ correfpond with any 
rebel or enemy, or give them advice or intelligence, 
by letters, meflages, figns, tokens or otherwife^ 
or fhall treat or enter into any condition with them« 
without authority fo to do, he fhall be guilty 
of high treafon. And, by the general mutiny afts, 
for thefe and other, like offences, the offender fhall 

♦ Black. Com. b* iv. c. ti. Editi.i79l, f 3 Inft. 10, 

6 fuff^r 
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Jiflfer death, or fuch other pmiHhnieat as ai court 
imrUdX ihdll awardi 

The ancient ftatute law likewife notices another 
important clafe of offences connefted with thofe 
above mentioned, and. to. which in recent times it 
has been found expedient to give additional ftrengthr 
and energy, by an aft paffed in the rdgn of tn^; 
piefent majefty* 

By the flat. 23 Elizabeth cap. i, " If any on6 
fliall have or pretclli to have power, or fhall by aiiy 
ways or rnean^ put in praclice, to abfolve, perfuade, 
or withdraw a fubjeft from his natural obedience 
to the crown, or to withdraw him, for that intent, 
froUith^ religion eftablifhed by the queen's autho- 
rity within her dominions, to the romifh religion^ 
or to move him to promife any obedience to any 
pretended authority of the fee of RomCjj or of any 
other prince, flate, or potentate, to be had or ufed 
within the queen's dominions, or fhall do any 
tivert aft to that intent or purpofe ; or if any perfon 
fhall by any Jgeans be vfillingly abfolved, or with^ 
drawn as ciforefaid, or willingly be reconciled, or 
fliall promife obedience as aforefaid ; every fuch per-" 
fon,.his procurers, and counfellors thereunto, being 
thereof lawfully convifted, fhall fuffer, and forfeit 
ZB in cafes of high treafon.*^ 

It feems, the bare pretending to fuch a power, 
without any further endeavour to porfuade perfons 

£ a from 
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from their allegiance, or the bare endeavour fo to 
perfuade, vrithout pretending to fuch power, is 
within the z& *. 

By f. 3* of the ikme a^t:, aiding or maintaining of 
fuch offenders, knowing the fame, or concealing 
any fuch offence for 20 days after knowledge there- 
of, without difclofiftg the fame to fome juftice of 
peace, or other high officer, is made mifprifion of 
treafon. 

In later times the fame fpecies of offence has taken 
another and not a lefs perilous fhape ; and it hath 
been found neceffary to pafs an aft for the better 
prevention and punifhment of attempts to feduce 
the army and navy, from their duty and allegiance 
to his majefty. For which purpofe, the flat. 37 
Geo. 3. c. 70. has enaftcd, " that any perfon who 
fhall malicioufly and advifedly ^endeavour to feduce 
any perfon ferving in the king's forces, by fea or 
land, from his duty and allegiance to his majefty, 
or to incite or ftir up any fuch perfon to commit 
any afl: of mutiny, or to make or endeavour to,make 
any mutinous affembly, or to commit any traiter- 
ous or mutinous praftice whatfoever, Ihall, on con- 
viSion of fuch offence, be adjudged guilty of felony 
without benefit of clergy." And by f. 2. any fuch 
offence, whether committed in England or on the 
high fcas, may be tried before any coiut of oyer 

* I Hawk. ch. xvii. f. 78. 

and, 
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and terminer or gaol delivery, for any county in 
England, as if the offence had been therein com« 
mitted : provided (f. 3.) that no perfon, tried and 
acquitted or convided under this ad, fhall be 
liable ta be tried again for the fame o&nce or 
faS, as high treafon or nufprifion of treason ; nor 
fliall this a£t prevent the trial of any perfon as 
for high treafon, or mifprifion of treafon, who has 
not been tried for the fame fad imder this ad. 

The naval articles of war make no diftindion 
between an enemy and a rebel, but the common 
law does ; and the crime of giving intelligence, 
or relieving a rebel, is only coniidered in the fame 
light with that of an enemy, when given to our 
own fellow-fubjeds in adual rebellion at home *. 
But to relieve a rebel, fled out of the kingdom, is 
no treafon ; for the ftatute is taken ftridly, and a 
rebel is not an enemy ; an enemy being alvirays the 
fubjed of fome foreign prince, and one who owes 
no allegiance to the crown of England f. 

By the ftatute law, deferting to an enemy is 
made felony without benefit of clergy, and even 
exiahi^ to any fubjed of Great Britain enlifting 
himfelf in any foreign fervice J. Embezzeling or 
deftroying the king's warlike ftores, to the value 
pf twenty (hillings, is likewife made felony with** 
put benefit of clergy, by ftatute 22 Car. II. c. 5. -i- 

, . * Fofter, 219. t I Hawk. P. C. 38. t «9 G. II. c. xvii. 

E 3 And, 
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And, by tlatute 12 Gfeo. III. c. 24. burning or de, 
ftroyfng any of his majefty's ihips af war, or any 
of the king's arfenals, magazines, &d, or military 
or naval ftores, or ammunition, ar aiding, abet-i 
ting^ or affifting in^fuch offence, is declared to be 
fdoaj without benefit of clergy. 

Defertion from the king's armies in time of war, 
whether by land or fea, in England, or yi parts be- 
yond the fea, is, by feveral ancient ftatutes, and 
particularly by the ftatutes 1 8 Hen* VL c. 1 9, 
7 Hen. VIL c. i. 3 Hon* VIII, 5, and 5 Eliz, c, 5- 
xnade felony, and, under certain circmnftances^ 
witkout benefiit of clergy ; and this is extended to 
mariners and gunners fei-ving in the navy. And the 
ftatute a and 3 E(J. VL c. 2. renewed by ftat. 4 
^d 5 Will, and Mary, c. 23. takes away <?lergy 
generally from defeJrters in times of \;?ar : An^ 
the oflFenoe is made triable by every juftke of the 
fliire, Thefe ftatutes are aUb levelled againfl: foma 
other inferior military .offences, which are punifh^ 
able as mifdemcc^ors, but they are altogether 
jEeiUen into difufe, as well on account of the man, 
jrer of retaining fojdiers, therein referred to, ^emg[ 
no longer adopted^ as, becaufe, fmc^ tl^c (IIMius^ 
ads fqr pomifl^K^g mutiny ^d defertioni a mor^ 
compendious q^l coniiteii[i&nt fyflem of 'military 
coercicm ha$ obtained. By the flat, i Geo. h 
•4i. 47. if any perfon (other than inlifted foldier^ 
who are already punifhable by law for fuch offence) 
(hall, ill Great Britain, Ireland, Guemfey, or: Jer^ 

fey^ 
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fey, perfuade or procure any foldier to defert, he 
Ihall forfeit 40]. to be recovered by any informer j 
and, if he have not property to that amount, of, 
from the heinous circumilances of the crime, it 
fhall be thought proper, the court, before whom he 
is convided, (hall imprifon him not exceeding fix 
xnonths, and alfo adjudge him to iland in the 
pillory for one hour in fome market town next adr 
joining to the place where the offence was commit^ 
ted, in open market there, or in the marktt town 
itfelf where the offence was committed, By f, 2, 
the profecution muft be commenced within fi^^ 
inonthis after the offence. 

Defertion, (fays M ontefquieu *) in our days, 
was grown to a very great height, in confequence 
of which, it was judged proper in France to 
punifh thofe delinquents with death, and yet their 
number did not diminifli. The reafon is very na* 
tural ; a foldier, accuftomed to venture his life, 
defpifes or affefts to defpife the danger of lofing itj 
he is alfo habitue t"d to the fearpffliame, audit 
would have been therefore much better to havie con- 
tinued a punlQiinentt, which branded him with 
infamy for life : the punifliment was intended to be 

ffttf^aied, while in reality it was diminiihed. 

• •• ' . f 

Mankind (as he obferves) muft not be governed 
vith too much.fevemyj we ought tp Tnake 9 

^ Mont Spirit of Laws, book vi. c. %ii. 
f The puniflinient here allude4 to, formerly inflifted fn Fran^ 
oil ^ 4efcTter, wa? flitting his nofe, or cutting off hi^ ears. 

E j\, prudent 
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prudent ufe of the incans, which nature lias given 
iis to conduft them. If we enquire into the caufe 
of all human corruptions, we fliall find that they 
proceed from.the impunity of criminals, and not 
from the moderation of puniihments* 

The crime of defertion among the Athenians 
was punifhed with death, for to defert was to be- 
tray the ftate *• As a mitigated punifhment they 
were fometimes bound with cords and whipped, 
ajs Derpiofthenes reports, but had their hands like? 
wife cut oflf, as we are informed by Suldas fr 

Defcrtion by the Romans was punilhed with 
(death in time of war, but more mildly in time qf 
peace. 

By the mutiny a£l it is ordainedj^^that officers 
or Ibldiers, who (hall mutiny or ftir <ip fedition, 
or fhall defert his majefty's fervice, fliall fufFer 
death, or fi-ch other punifliment as a court martial 
fhall award. It is alfo declared, that any non- 
commiffioned officer or foldier, enlifted or in pay 
in any regiment, troop or company, who fliall, 
without having firft obtained a regular difcharge 

* Pet. leg. att 563. 

+ Potter's Ant. of Greece, b. iu. c. xxii. Chaipiulasy the 
lawgiver of the Thurians, ena6led» ths^t defer^ers fliould be coxp- 
peDed to fit three days in the market place cloathed ki female 
dreiTes ; and this law, fays the hi^orian) excelled the proviEons 
of other lawgivers on the fame fubjedt, both in humanity and 
wifdom. JDiW. Sic, 1. xii. c. xvi» 

there- 
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tfaerefromi enlift himfelf in any other re^ment, 
&c. fhall be deemed^o have deferted his majefty's 
iiervice, and fhall in like manner fuSer death, 
orfuch other puniihment as by a court martial 
fhall be awarded^ and may be punifhed as fuch in 
the corps in which they laft inlifled *• 

It is further enafted and declared, that, in die 
cafe of any non-commiffioned officer or foldier, 
tried and convi£ted of defertion, where the court 
fhall not think the offence deferving of capital 
punifhment, they may, inftead of awarding a cor- 
poral punifhment, adjudge the offender to be tranf- 
poFted as a felon for life, or for a certain term of 
. years, and if he return without proper authority 
before the expiration of the term limited, he fhall 
fufier death as a felon, without benefit of clergy f* 

The military articles of war declare, that ** what- 
foever officer, non-commiffioned officer, or foldier, 
fhall be convided of having advifed or perfuaded 
any other officer or foldier to defert our fervice, 
fhall fufier fuch punifhment as, by the fentence 
of a general court martial fhall be awarded J/* 
It is alfo declared, that *^ a foldier or non-com- 
miffioned officer enlifling himfelf in any other regi- 
ment, troop or company, without a regular difcharge 
from the regiment, troop, or company in which 

* Mutiny ad ( i3o4)» f. Xy 2, 3. f Ibid. fe£k. 4* 

I Military articles of war, &ft. 6. art. 5. 

he 
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be laft ferved, is held to be defertibn, and puniih^ 
able as focfa } asid the acceflfaries to this ofFence are 
deemed almoi): equally goiky with the principals^ it 
b^g declared, that in cafe any officer ihall knowii^y 
receive and entertain fuch non-commiBioncd -officer 
or foldier, or fhall not, after hh being difcovered 
to be a deferter, immediately confine him, and 
give notice thereof to the corps in which he iaft 
ferved, he the faid officer fo offending fhall, on 
being convided thereof beforei a gejaeral court 
piartial, be cafhiered.'* 

By the mutiny aft it is further declared, " that 
any perfon who fhall knowingly detain, buy, or 
exchange, or otherwife receive from a foldier or 
deferter, or any other perfon^ upon any aecouiit 
or pretence whatfoever, any arms, clothes, caps, 
o^'other furniture belonging to the king, or caufe 
tfie colour of any fuch clothes to be changed } 
the perfon fo offending fhall, on convidion before 
any juflice of the peace, by the oath of one or 
xiiore credible witnefTes, forfeit for every fuch of- 
fence, the fum of five poinds, to be levied by 
diftrefs and fale of the goods and chattels of fuch 
offender j and in cafe there fhould not be fufficient 
goods and chattels, he is to be committed to the 
common gaol, there to remain,- without bail, for 
three months ; or be publicly wl^pped at; the diA 
Cretipn of tihe juftice */' 

♦ -Mutiny, ad ( 1 804^ reS;,, 69., 
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Kenc^ we percdvfe that the crimeB of harbour-* 
bkg foldier^, being defert^s, purchafing tbifr arms, 
clothes^ caps, or other furniture belonging to die 
king, are punifhable, in virtue of the mutiny aft, 
cither by a military or civil tribunal If the qf^ 
fender be a perfon fubjeO: to military jurifdiftion, 
hc.jw'ill of courfe be trie'd at a general court mar-t 
tial ; but if in the pivil line of life, and not aitieiK 
able to martial law, the remedy an^ puniihmetit |8 
left to a civil tribui^al. 

The offences relating to mutinous aflfemblifet, 
fedition, &c. ve punifhed by the articles of war 
with death ; 0r otherwife, as a court martial fii^l 
think fit. By ftat* 2t Geo, II. q^p. '53. fe^ 15, 
fentences of death by naval courts martial, in cafes 
i>f mutiny, may be put in execution, within the 
iKtrrow feas or on foreign ftatiofis^ without repol^t 
{ng the proc^ditigs of the court martial eithel* W| 
the lords commiffioners of the admiralty, or t0. 
the commander in chief abroad, where f^ieh fen* 
tence was paffed. But 00 fentence of death, fof 
other crimes fpecified in the articles of war, fai^ 
be piit in execution till after the ' report of the 
proceofltngs of the faid court fhall have been madfe 
to the Jords coinmiffiahers of the admiralty, or to 
the comoiandcf of the fleet or.fquadron in whiGl\ 
'#e .femence was pafled, >ani their or his d?re£trons 
^all have been given therein. Upon a competent 
•confideration of this fubjeft it will appear, th-at to 
^npex the ultimum fup^licium withqut delay to 

p^enceS| 
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offences^ which have in themfelves a tendency to 
fobYert -the Jaws and difcipline of the king's fer« 
vice, 18 a meafure highly expedient, and not at- 
tended with that feverity fo frequently attributed 
to it. 

The reafonablenefs of this doctrine will ftrike 
us the more forcibly, when we confider that, by 
the laws of England, offences of a nature fome- 
what analogous are frequently punilhed with death* 
For, byfeveralftatutes, the punifliment of the riotous 
alTembling of twelve or more perfons, and their not 
difperfing by proclamation, may be capital, ac« 
cording to the circumftances that attend fuch un- 
lawful affembly *. 

By the military articles of war it is declared, that 
dfky officer, non-<;pmmiffioned officer or foldier, 
irtio, being prefent at any mutiny or fedition, ihall 
aot ufe his utmoft endeavour to fupprefs the fame, 
or, coming to the knowledge of any mutiny or in* 

* 3 and 4 £d. VI. c. . firft made it high treafon : and by z Mar. 
ft. 2. c. 12. made felony, but within the benefit of clergy. 
S Geo. I. cap. 5. makes it fdony without the benefit of clergy, 
and indemnifies the peace officers and their afliftants, if they 
kill any of the rioters in endeavouring to fupprefs fuc£ unlawful 
aflcmbly. By the military articles of war (1804) fed. 
art. 4. all officers, of whatever condition, have power to q^ 
all riots, quarrds, frays, and difbrders, though even among 
officers or foldiers of other regiments ; and that by ordering 
the officers into arreft, or non-commiffioned officers or foldiers 
to prifon, until their proper fuperior officers fhall be acquainted 
therewith, 

tended 
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I 

tended mutiny, fhall not without delay gite infer* 
mation thereof to his commanding officer, Ihall fuf« 
fer death, or fuch other punifliment as by a ge* 
neral court martial fliall be awarded *«'' 

The feverity of the firft branch of the twenty- 
fecond article of war for the navy, by infliding the 
pimilhment of death, without mitigation, has fre- 
quently, and perhaps on reafonable grounds, been 
animadverted on by naval and military officers, par- 
ticularly by the latter whofe articles, having a view ta 
the frailties and paffions of men, give, for the lame 
crime, a difcretionary power to a general court mar- 
tial to inflid death, or fuch other punifhment as 
Ihall feem meet, according to the circumftances 
of criminality which may appear againft the offender 
in the courfe of his trial. The naval article alluded 
to declares, thatf ^^ if any officer, mariner, Ibldier^ 
or other perfon in the fleet, Ihall ftrike any of hit 
fuperior officers, or draw, or offigr to draw, or lift 
up any weapon agsdnft him, being in the execution 
of his office, on any pretence whatfoever, every fuch 
^rfon being convided of any fuch offisnce, by the 
fentence of a court martial, fhall fuflFer death." 

4 

But when we confi^er the infirmities infeparable 
from human nature, and which abound even in 
the moft upright hearts — ^the unguarded moments 
of paffion, which at times no prudence or circum- 

♦ * Military Articlei of War, fed. 2. art. 4.— —By a law of 
Solon'sy all perfons who remained neuter at any mutinous. or fe* 
ditious alTembly, were declared^ infamous. Plutarch* s Life of 
Solon, 

I fyeS&on 
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^ ijae numbcridTs uafolfe* 

f^^fa ^^Lg^ siod caprices of mankind, it is 

^hi^" Ke ^^^' ^^^' """^ * kgiflative levi. 

devo^^'y ^^^dcic, a difcretioBary power may be 

/ioii ^ ^^co^n martial' to vaMk deaths or, luch 

%'^^^^ ^'^ yjjoicnt as the crime, from, thfi palliating 

^^'^ fauces attending ii, fhaU meritt 

rTndcr our third, diftributjon of the general head 
f o/Tences, arq thofe that violate and tranlgrefs 
the rights and dirties which men owe to their fel- 
low-fubjefls, and which cannot be committed with- 
out a manifeft violation of thebws of nature, of the 
tnoralas well as political rules of right, under which 
jnay be clufled murder^ fodomy, and robbery, &c.* 

There are no fpecific articles in the mili^ajry 
ixxle for the puni&ment, by 09i>rt& martial^ oS tbe 
crimes jiift noticed^ which, fall under our third 
ciivifiou of the naval articles; But the mutiny a£l 
tod mflitary articles provide a general remedy, foif 
capital crimes of this or of a funilar nature. It, is 
]>rovided^ that nothing contained ia the m^tiuy 
a& fljall extend, or be conftnied to exempt, any 
QlHiqer qv foldier whaflbcver, from being proceeded 
againft by the ordinary courfe of lawf* And it is 
further provided, by the mutiny aft and articles of 
war J, that if any officer, non*commiflioned officer^ 

* Articles of War, ay, 28, 29. App. No. I* 

f Mutiny aa'( 1804), fea. 13. ***" 

^ Ibid. fe£k. 14. and Articles of War^ fe^.tlit^art. t. 
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or foldier, ihall be accufed of a capital crim^t 
or of any violence or oflfence againft the perfon^ 
eftale, or property of any of his majefty's fubjefts, 
which 19 punifliable by the known kws of the land ; 
the commanding officer and bflScers of every regi^^ 
ment, troop,, company, or party is and are required 
to ufe his and their utmoft endeavours to deliver 
over fuch accufed perfon to the civil magiftrate, and 
Ihall alfo be aiding and affifting to the officers of 
juftice, !n apprehending and fecuring th6 perfon or 
perfons fo accuf^d^ in order that he or they may be 
brought to a trial. And„ if any fuch commanding 
officer (hall wilfully negleft or refufe, upon appHca* 
tion made to him for that purpofe, to deliver over 
fuch accufed perfon gr perfons to the civil magit 
trates, or to be aiding or affifting to the officer3 
of juftice in apprehending fuch offenders ; ever^ 
fuch officer fo offending, and being thereof con* 
vifted before any two or more juftices of the peaca 
for the county where the fail, is committed^ by th^ 
. oath of two credible witneifes, fhall be deemed and 
taken to be ip/o fa^ caftiiered, and; fhall be ut* 
terly diiablcd to have or hold any civil or military 
ofice or employment, within the united kingdom of 
Great B^taio and Ireland, .or ia his majefiy's fer* 
vicej provided the Dauid conviSion^be affirmed at thi 
next quarter feffigns of the peace for the faid county^ 
and a certificate thereof be tranfmitted to the Judge 
Advocate in London, if fuch conviction fhall be 
affirmed in Gieat Britain, or to the Judge Advocate 
in Dublin^ tf foch conviftion fhall be^ affirmed in 

Ireland ; 2sA the faid Judge Advocates refpedively 

iii 
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London xyr in Dublin are hereby obliged to certify 
the fame to the next court martial which ihall b« 
holden in London or in Dublin refpe£dvely. And 
by the articles of war, fedl. xi. art. i • it is ordained 
that, *^ the officer or officers ifo offending fhall^ 
upon being convided thereof before a general court 
martial, be cafhiered.'' 

The criminal laws of England, as well as oui* 
naval and military codes, annex to the crime of 
murder capital punifhments. But as many of our 
readers may probably confine their ideas of ho« 
micide to the two grand diviTions of mur4er 
and excufabk bomiddey we think it proper to 
notice, with as much brevity as the importance of 
the fubjed will admit, the feveral diftinfdons and 
gradations ' of guilt attending a£ts of homicide ; 
that the proportionate enormity of the moft ag- 
gravated guilt and the fainted fhades of abfolute 
innocence, as.comprehended in the penal law of £ng< 
land, may be perfedily underftood. 

Felonious homicide is divided into murder and 
man/laughter. There are other degrees of homi- 
cide which do not amount to felony, but are eithcf 
juftifiabk or excufMe. JuftifiaWe homicide, eSc 
neceffttaie^ is fubdivided into the following claiTes i 
I. In advancement of juftice.---2. In execution of 
juftice. — 3. In defence of perfon and property* 

Excufable homicide is claifed un(^ two heads i 
I ^Chance medley. — 2. Mifadventurcr Tbefe fubdi- 
vifions refer to^veral other daffes tpf minute to be 

noticed 
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hoticed in this work at full length, but which refin-^ 
cd diftindtions are attended to in courts of law, in 
^fcriminating the degrees of guilt, and in propor** 
tioning the punifhment to the ofiFence* 

Murder^ In the fenfe in which it is now uftdef ftood, 
is the killing of. another perfon, with malice pre^ 
penfe or a forethought, either exprefs or implied 
by law. The fenfe, of the word malice, is not 
Confined to a particular ill will to the deceafed, but 
is intended to denote, as Mr.Juftice Fofter ex- 
prefles it, an a£kion flowing from a wicked and 
corrupt motive, a thing done mah animo^whexe 
the fa£k has been attended with fuch drcumftances^ 
as carry in them the plain indication of a heart re« 
gardlefs of focial duty, and fatally bent on mif- 
chief ; and therefore malice is implied from any 
deliberate cruel a£k againft another, however fnd- 
den*» 

The grofler inftances of murder, where the de-* 
pravity of the heart or malice above mentioned is 
apparent,' form the firft clafTes of cafes under this 
head — 2. Where an officer, or one who affifts in 
die advancemient of juftice, is killed in the regular 
difcharge of his duty— 3. Where a private man, 
lawfully interfering to prevent a breach of the 
peace, is oppofed in fuch his endeavour and flain— 
4. Where death happens incidentally in the profe- 

* Fofter, aj6. Kel. lai. 1*4. 126, 1*7. 3. In*. S'- 
VpL. L F cutioa 



i 



65 NAVAL AND MILITARY 

cution of foxnc other felony — 5. Where it happens 
frbm othier unlawful afts, of which death was the 
probable ctmfequence, done deliberately, and with 
intention of nxifchief, or great bodily harm to par- 
ticulars, or of mifchief indifcriminately fall where 
it may ; though the d^ath enfue againft, or befide 
the original intent of the party : and 6. From delibe- 
rate duelling*. 

Drunkennefs volufltaiily contracted, though it 
be a temporary madnefs, is no excufe for murder 
in the law* of England ; indeed it is rather confi* 
dered as an aggravation than a palliation of cri- 
minal condud, which proceeds on an idea, that 
one crime ought not to be privileged by another!* 

Man/laughter is thus defined J, the unlawful 
killing of another without malice, either exprefs 
or implied j which may be either voluntarily upon 
a fudden heat, or involuntarily, but in the commif- 
fion of fome unlawful aft. Thefe were called in the 
gothic conftitution, Homicidia vulgaria qtut aut 
cafu^ aut etiamfponte commiiiuntury fed in fubitaneo 
quodam iracundia calore ei impeiu ||. Hence, in 
manflaughter, there can be no acceffaries before the 
faft ; becaufe it muft be committed without preme-* 
ditation. 

* £ail'« Pleaft of the Crown, v. i. p« 215. , 

f Black. Com. vol. iv. p. 25. % \ Hale, P. C. 466. 

II Stienib. dejvri Goti, lib. iii. c. iy, 

I The 
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Tie cafes falling udder the head of mahflaugh^ 
ter, are either, tft. Where death enfues from ac* 
tiaos in thcmfelTCS unlawful, but not proceeding 
fixvma malicious or feldiiious intention: ad, From 
afticns in themfelves lawful, but done vrithout 
due care and circumfpedion, for preventing mif* 
chief: 3d, Where death enfues upon a fudden 
combat or affray : or, 4th, From heat of blood, 
upon a reafonable provocation given. 

If, upon a fudden quarrel, two peffons fight^ 
and one of them kill the other, this is voluntary 
manflaughter ; and fo it is if they, upon any oc- 
cafion, go out and fight in a field — for this Is one 
continued ad of paflion*. So alfo, if a man re-* 
fent the provocation of being pulled by the nofe, 
and immediately kill the aggreffor, it is not mur- 
der, for there is no previous malice in it j but it is 
ttianflaughter f.-^ There is another fpecies of provo* 
cation, .which, though it do not amount to a per- 
fonal affault upon the party himfeif, is yet of fo 
grievous a nature as the law reafonably concludes 
cannot be borne id the firft tranfport of paflion ; 
where the injury rs irreparable and can never be 
compenfated. This is where a man finds saiother 
in the aQ: of adultery with his wife ; in which cafe, 
if he kill him in the firft tranfport of paffion, he 
is only gtiiity of manflaughter, and that too of the 

♦ I Hawk. P. C. 8z. 

f Kelyng, 1^5* 4 Black. Com. 191. 

E 2 ' loweft 
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lowed degree. It is therefore ufual fot the court- 
to dire£l, in fuch a cafe> the burning of the hand 
to be gently inilided, becaufe there could not be a 
greater provocation*. But in this^ and in every 
other cafe of homicide, if there be fufEcient time 
for paifion to fubfide, and reafon to interpofe^ it 
amounts to murder t« 

Words of reproach, ho^ grievous foever, arc 
not provocation fufficient to free the party killing 
from the gUilt of murder j nor are contemptuous 
or infulting aftions or geftures, without any aflault 
Upon the perfon ; nor is any trefpafs againfl land^ 
or goods. This rule goverlis every Cafe where tht 
party killing, upon fuch' provocation, made ufe of 
la deadly weapon, or otherwife manifefted an inten- 
tion to kill, or to do fome great bodily harm|. 

It muft not, however, be underftood, that any 
trivial provocation, which in point of law amounts 
to an s^ault, or even that a blow, will of courfe rc* 
duce the crime of the party killing to manflaughten 
This we know has been fuppofcd by fome writers, 
but there is no authority for it in the law. For, 
where the punilhment inflidcd for a flight tranfgrcf- 
fion of any fort, is outrageous in its nature, either 
in the manner, or in the continuance of it, and be- 
yond all proportion to the offence, it is rather to 
b^ coniidered as the effed of a brutal and diabo^ 

♦ Fofter, 296. I Hale, 486. f Fofter, 296, 

f Fofter, 290* I Hale» 455. z Hawk. «. xxju« fe£t. ^34 

lical 



COURTS MARTIAL, 69 

lieal malignity, than of human frailty : it is one of 
the true fymptoms of what the law denominates 
inalice, and therefore the crime will amount to 
murder notwithftanding fuch provocation*. Barr 
barity, fays Lord Holt, in Kes^te's cafe, will often 
make malicer 

. The cafe of Stedman will illuflrat^ this, in botfi 
points of view. The prifoner, who was a foldier, 
was indided for the murder of a woman, named 
JMacdonel. It appeared, that a friend of the deceafed 
being fighting with another in Covent Garden, and 
^he prifoner running towards them, the woman faid 
to him, " you will not murder th^ man, will you ?*' 
Stednian replied, " what is that to you, you bitgh," 
upon which, the woman gave him a box on the 
^ar, and then Stednian ftruck her with the pomel 
of his fword on her breaft ; thereupon flie fled, 
and he purfued and dabbed her in the back with 
his fword. It feemed to Pojt, C. J. that this was 
murder ; the box on the ear, by the won^^, not 
being a fufficient provocation for the killing her in 
that manner, and after he had given her the blow 
in return for the box on the ear : and it was agreed 
to have this found fpecially by the opinion of al^ ^ 
the judges thereon. B^t, it afterwards appearing 
in the progrefs of the trial, th?it the woman ha4 
ftruck the foldier with a patten on the face with 
great force, fo that the blood flowed, it was holden 

f Fofter, 291. 4 Black. Com. 199. 201. 

F 3 clearly 
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ckarly to be only manilaughtcr. The fraart of the 
wound, fays Mr. Juftice Foftcr, and the efEufion of 
blood, ns^ht poffibly keep bis indignation boiling 
to the moment of the fad*. 

If, on any fudden provocation of a -flight nature^ 
one beat another in a cruel and unufual manner, fo 
that he dies, though he did not intend to kill him, 
it is murder by exprefs malicef. 

In the cafe Rex v. Taylor |, it appears that 
three Scotch foldiers were drinking together in a 
public houfe j fome ftrangers in another box abufed 
the Scotch nation, and ufed feveral provoking ex- 
preffions towards the foWiers ; on which cme of 
them, the prifoner, ftruck one of the ftrangers 
with a fmall rattan cane, not bigger than a man's 
little finger. The ftrangcr went out for affiftance ; 
and, in the mean time, an altercation enfued be- 
tween the prifoner, and the deceafed, who thea 
f!ame into the room, and who, on. the pri- 
jbner*8 offering to go without paying his reckon- 
itig, laid hold of him by the collar, and threw 
him againft a fettle. The altercation encreafedj 
and^ when the foldier had paid the reckoning, thp 
deceafed again collared him, and flioved him from 
the room into the paflage. Upon this, the foldier 
exclaimed he did not mind killing an Engtiihman 

* Foil. 291, 292. f 4 Black. Com. 299. 

J 5 Burr. 2793. 

more 
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tn(^e than eatiiig a ifiefs of cisoMirdy. The de^ 
leafed, affifted by another perfon, then vidlentlf 
4>ufiied tlxe ibldier out of the houfe ; whereupee 
the latter initantly. turned round, drew his fwofd, 
and (tabbed the deceafed to the heart : adjudged 
manflaughter. In this, as in the cafe of malice 
prepenfe and exprefs, if the blow intended for one 
would in law only have amounted to manflaughter, 
it will ft'ill be the fame, though by miftake or ac- 
ddent it kill another. 

' A quarrel arifmg between fome foldiers and a 
number of keelmen at Sandgate, a violent aSray 
enfued, and one of the foldiers was very much 
beaten. The prifoner, a foldier, who had before 
driven part of the mob down the ftreet with his 
Iword in the fcsibbard, on his return, feeing hfe 
comrade thus ufed, drew his fword, and bid the 
mob ftand clear, faying he would fweep the ftreet j 
and, on their preffing on him, he ftruck at them 
with the flat fide, and as they fled purfued them# 
The other foldier in the mean time had got away, 
and when the prifoner returned he aflted whether 
they had murdered his comrade ; and, being feveral 
times again aflaulted by the mob, he brandifhed 
his fword, and bid them keep oflf. At this time 
the deceafed) who from his drefs might be miftaken 
for a keelman, was going along about five yards 
from the prifoner ; but, before he pafled, the pri- 
foner went up to him, and ftruck him on the head 

F 4 with 
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vith the fword, of which he prefently died. This 
'was holden manflaughter; it was not murder 
as the jury had found, becaufe there was a pre* 
vious provocation, and* the blood was heated ia 
the conteft ; nor was it felf-defence, becaufe there . 
was no inevitable neceffity to excufe the killing in 
^hat manner. 

lavoiuntary manflaughter differs from homicide, 
cxcufable by mifadventure, in this, that mifadveth 
iure always happens in confequence of a lawful 
ad, but this fpecies of manflaughter in confe- 
quence of an unlawful one *. 

Accidents frequently occur amongft perfpns folr 
lowing their lawful occupations, efpecjally fuch from 
whence danger may arifct If they faw the danger, 
?ind yet perfiiled without fufficjent warning, it will b^ 
murder. For inftance, in the cafe of workmen 
throwing ftdftes and rubbilh from a houfe, in the 
ordinary courfe of their bufinefs, by which a peiv 
fon imderneath happens to be killed : If they de- 
liberately faw the danger, or betrayed any cour 
fcioiifnefs of it, from whence a general malignity of 
heart may be inferred, and yet gave no warning, it 

9 

will be murder, on account of the grofs impropriety 
of the aft* If they did not look out, or not till 
it was too late, and there was eyen a fmall proba- 
.|)ility of perfons paffing by, it will be manflaughter, 

f Blacky Com. b. iv. c. xxiv. Edit. 179 J. 
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fiut, if it hid been in a retired place where there 
was no probability of perforis paffing by, and none 
had been feen about the fpot before, it feems to be 
no more than accidental death *« 

So when a mariner, employed in rigging or im^ 
rigging a fhip, or in other duty aloft, and, without 
prders or giving warning, throws down any blocks, 
or other (lores upon deck, and thereby kills an 
officer oi* feaman, fuch unwarrantable adlion will 
be conftrued either murder, or involuntary man- 
flaughter t, according to the circumftances which 
come out before - the court marti?il ; for thi5 
offence of involuntary manflaughter b^ng» with 
piany others, not fpecified in the articles of war, 
will be punilhed agreeably to the principle bei- 
fore laid down, in fuch comparative maimer as is 
pointed out by comn^on la^. 

With regard to the punifliment of this degree of 
homicide, the crime of manflaughter, occafionc4 
by an aft wherg no more W2^ inten4ed tli^m ^ 
piere civil trefpafs, amounts to felony, but within 

* Foft. 252, 263. I Hale, 472. 2 I^a\vk. c. ;cxk. f. 4t. 

f Our ftatute law has feverely animadverted on this fpeciea of 
criminal negligence, whereby the death of a man is occafioned* 
For, by Hat. 10 Geo. II. c. 31. if any waterman between 
Gravefend and Windfor receives into his boat or barge, a 
greater number of perfops than the a£l allows, and any paflen- 
ger fhall then -be drowned, fuch wjiterman is guilty (not of 
Inanflaughter), but pf felony, and fhall be tranfported as a 
felon. 

the 
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the benefit of clergy; and die offender fhall be 
burnt in the hand, and forfeit all his goods a^d 
chattels *. 

Indeed gro/s negligence is in the law faid to be 
almofl equal to malicious defign : Jata culpa prope 
dolum eft. And, when any unhappy confequences 
enfue from fuch negleft, the thoughtlefs and care^ 
lefs conduft of the perfon, who has becn^ guilty of 
it, is confidered in an atrocious light, and liable tQ 
the fevereft punifliment. By the laws of many 
countries, involuntary manflaughtcr, occafioned 
by unwarrantable negledl:, . is liable to the laft pu- 
3]dfhment ; and though (as an elegant moral writer 
obferves t) this^ is no doubt exceffively fevere, yet 
!t is not altogether inconfiflent with our natural 
fentiments. 

There is another fpecies of murder of the moft 
aggravated malignity, and known in our law by 
the name of petty treafon^ becaufe it is a breach 
of that allegiance which the murderer oweth to the 
deceafed, at the time the crime is conunitted J. The 

offence 

* Black. Com. b. iv. c. xiv. Edit. 1791." 
f Smithes Theory of Moral Sentiments, vol. i. p. 253. 
X The judgment in petty treafon is to be drawn on a hurdle 
and hanged until dead. It was formerly difiPerent in the cafe of 
women, who (from a regard to decency, fay our books) were 
burnt alive for the crimes both of high and petty treafon ; 
but this was altered by tlie ftat. 30 Geo. III. c. 48. by which 
they are fubje6ted to the fame judgment in all refpeAs as men, 

and 
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offeace of mortally flabbing another, upon fomc 
fudden provocation, not then having a weapon 
drawn, nor having firft ftricken the party killing, 
is a peculiar fpecies of manflaughter which is pu« 
iiiQied, by our laws, as murder. For> by ftat. i 
James I. c. 8. commonly called the ftatute of {tab- 
bing, continued by 3 Car. I. c. 4. and 1 6 Car. I; c. 4 *, 
it is enafted, that " every perfon and perfons who 
fhall ftab or thruft any perfon or perfons, that hath 
not then any weapon drawn, or that hath not then 
firft ftricken the party which fliall fo ftab or thruft, 
fo as the perfon or perfons fo ftabbed or thruft fliall 
thereof die within fix months then next following, 
although it cannot be proved that the fame was 
clone of malice aforethought; yet the party fa 
offending, and being thereof convifted by verdift, 
confelfion, or olherwife, according to law, fhall 
be excluded from the benefit of clergy, and fuffcr 

and particularly with refpeft to the provifion of the ftat. 
35 Greo. II. c. 37. 

In R uffia, women» for*the murder of their hufbands, fuffer 4 
fort of death lefs terrible perhaps in idea» but certainly more 
painful to fenfe. They are buried alive to the neck, and allowed 
to remain in this fituation feveral days, until dead. 

* This laW was firft made on a particular occafion. " The 
ofiFence (fays lord Raymond) confifted in the manner of doing 
it, becaufe the Scots carried (hort daggers, and frequently, upon 
differences anliiig at table, ftabbed others unprovided." 

The fpecial grievance between the nations, which gave rife 
to the ftatute of James I. c. 8. having been long done away, 
the particular remedy ought no longer to exift. 

death. 
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death, as m cafe of wilful murder :" with a pro* 
vifoj *' tl\at the aft. {hall not extend to cafes of felf* 
defence, misfortune, or in any other manner than 
as af(»:efaid ; nor to any perfon who fhall commit 
yianflaughter in preferving the peace, or chaftifing 
or correding his child or fervant/' The excep- 
tions introduced into this ilatute are to be adverted 
to : thefe are of felf-defence, mifchance, or for pre- 
ferving tjie peace, or chaftifing the party's child or 
fervant. But other cafes coming within the lette^r 
of the ad, and not covered by any of thofe exi 
freptions, have very riglitly been adjudged not to 
be within the meaning of it. Such i% the cafe of 
an adulterer ftabbed by the hufband in the aO: of 
f dultery ; or where a man kills a thief who aflTaultsi 
his houfe ; the one is manflaughterj the other juftiT 
liable homicide *• So, where an oflScer puflie4 
abruptly and violently into a gentleman's cham^ 
ber early in the morning, in order to arreft him, 
not telling his bufinefs, nor ufmg words of arreft, 
and the gentleman, not knowing that he was an 
officer, under the firft furprize* took down a fword 
that hung in the chamber and ftabjped him ; this 
was ruled ma^flaughter at common law, thougl^ 
the defendant was indided on this ftatute t \ for, 
from the officer's behaviour, the defendant might 
rcafonably have apprehended that he came tp rob 
or murder him. Perhaps there were circumftances 

* Eaft's PJcas of the Crown, ¥oL i. p. 250. Foft. 2 j^, 
f I Hale, 470, 
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ih t)iat cafe not mentioned, which might reaibnabi/ 
Induce fuch a fufpicion, and raife fuch a fear as 
flight fall IK conftant^m *cirum. Upon an otitcrf 
of thieves in the night, a perfon, who was concealed 
in a clofet to efcape the obfervation of the fettiiiy^ 
but no thief, was, in the hurry and furprize, ftab* 
bed in the dark t this was confidered an inno- 
cent miftake^ and ruled to be homii^ide by mifad« 
Venture ** It will fuffice after thcfe examples to 
conclude thefe obfervations on the ftatute, widl 
the opinion delivered by Glynn, C. J. in Buckner*4 
cafe^ that, in order to bring a cafe within the 
meaning of the :axk^ there ought to be malice* 

In this place it may be proper to notice the a£k 
of parliament paffed (24 June 1803) commonl]f 
known by the name of Lord Ellenborough's ABi^^ 
intituled, " An aft for the further prevention of 
malicious fhooting, and attempting to difcharge 
loaded fire-arms, ftabbing, cutting, wounding, 
poifoning, and the malicious ufing of means to 
procure the mifcarriage of women ; and alfo the 
malicious fetting fire to buildings," &c. 

It is thereby enacted, " That if any perfon or 
perfons, from and after the firft day of July, in the 
year of our Lord one thoufand eight hundred and 
three, (hall, either in England ol* Ireland, wilfully, 
malicioufly, and unlawfully ihoot at any of )m 

* I Hale, 42. ^74. 

majefty** 
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iriajefty*s fubjefts, or fhall wilfully, malicioufly, and 
unlawfully prefent, point, or level any kind of 
loaded arms at any of his majefty's fubjeds, and 
attempt, by drawing a trigger, or in any other 
manner, to difcharge the fame at or again ft his or 
their perfon dr perfons, pr fiiall wilfully, mali- 
doufly, and unlawfully ftab or cut any^ of his ma- 
jefty's fubjefts, with intent, in fo doing, or by mean^ 
thereof, to murder, or rob, or to maim, disfigure, 
or difable fuch his naajefty's fubjed or fubjeSs, or 
with*intent to do fome other grievous bodily harm 
to fuch his majefty*s fubjeftor fubjea8,or with intent . 
to obftrud, refift, or prevent the lawful apprehen- 
fion and detainer of the perfon or perfons fo ftab- 
bing or cutting, or the lawful apprehenfion and de- 
tainer of any of his, her, or their accomplices for 
any offences for which he, (he, or they may re- 
fpe&ively be liable by law to be apprehended, 
impirifoned, or detained, &c. that then and in 
every fuch cafe, the perfon or perfons fo offend* 
ing, their counfellors, aiders and abettors, know-- 
ing of and privy to fuch offence, fhall be 
and are hereby declared to be felons, and fhall 
fuffer death as in cafes of felony, without be- 
nefit of clergy: Provided always, that in cafe It 
ihall appear on the trial of any perfon or perfons 
indided for the wilfully, malioufly, and unlawfully 
fhooting at any of his majefty's fubjefts, or for 
wilfully, malicioufly, and unlawfully prefenting^ 

pointing. 
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pointing, or levelling any kkid of loaded fifefs^^s 
at any of hh majefty's fubjcfis, and attempting^ 
by drawing a trigger^ or in any other maimer t6 dit 
charge the &me at or againil his or their perfon ot 
perfons, or for the wilfully, malidouHy, and im- 
lawfully ftabbing or cutting any of his majefty's 
fubjefts with fuch intent is aforefaid, that fuch afts 
of ftabbing or cutting were committed under fuch 
drcumftances as that, if death had enfued therefrdm, 
the fame would not in law have amounted to the 
crime of murder, that then and in every fuch*cafc 
the perfon or perfcMis fo indided, fhall be deemed 
and taken to be not guilty of the felonies whereof 
they Ihall be fo indided, but be, thereof ac- 
quitted \*' 

. The punifbment annexed to the cri^n^ of deli- 
berate and wilful murder, is univerfally and through'^ 
out the world, death. 

In the rigid inflidion of the judgment of death 
for deliberate murder, (as obferved by an elegs^t 
writer on penal law f), both the fafety and mora* 
^ity oi mankind are greatly interefted. It is the 
voice of nature, confirmed by the law of God, that 
" whofo flieddeth man's blood, by man fliall his 

¥ 

* There is a perfon now in Newgate (Jan. 1805) uqder fen- 
tence of death under this adi. 

^ ' - 

f Eden's (now Lord Auckland) Principles of penal Law, 
3 Edit. p. 244. 

blood 
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blood be flied ;'^ and therefore, faith the Mofaicat 
law^ " Ye fhail take no fatisfaftion for the life of si 
murderer, which is guilty of death, but he fhall 
furely be put to death, fo ye (hall not pollute the 
land wherein ye are/* 

tn different countties it is infli£led in varioua 
forms, and with different degrees of torture. Tha 
wheel, the axe, and the knife, are employed a3 
dire inflruments of expiation. 

But the benignity of our laws admits only of the 

privatlot* of life, without reforting to implements 

of torture, as ih other countties. By ftatute 

&5^ Geo. II. c. 37. the judge, before whom aiiy 

perfon is found guilty of wilful murder, fliall pro* 

nounoe fentence immediately after conviftion, and 

AirtGt him to be executed the next day but one (un-* 

lefs the fame {hall be Sundayj and then the Mon-^ 

day following), the body to be delivered to the fur- 

geons to be diffeded and anatomifed ; or the judge 

may dired his body to be afterwards hung in. 

chains, but in nowife to be buried without dit 
feftion*. 

The beft mode of inveftigating the nature of the 
crime of murder, when it falls to be tried before % 
court martial, will be, by cpnfidering its feveral 
ilefinidons and the difcrimlnations of ^uilt, as laid 

* *i'oft» 107, 

4own 
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by our firft lawyers, and which Aall be treat* 
ed of in its proper place/^. 



The infamous crime fo difgradeful to humaii 
turfe, recited in the 29th article of war, and con* 
cermng which perhaps the leaft notice would be thtf 
beft, is defined to be a carnal knowledge, committed 
againft the order of nature, by man with man, of 
in the fame unnatural manner with woman, or by 
man or woman, in any mannet with beaft f, th^ 
crime is puniihed by out criminal laws in the fame 
mannei^ as other felonies without benefit of clergy, 
by hanging the tranfgreflbn But Blackftone juftly 
obferves, it is an offence of fo dark a nature, fo 
eafily charged, and the negadve fo diiBcult to be 
proved, that the accufation ikould be clearly made 

* By flat. 2 Geo. II. cii. murder is not cognizable by d 
< const martialy when any perfon dies in England, in confequenc^ 
of blows or poiibn received at fea or abroad, or vice vtrfa^ dies at* 
fea or abroad, inconfequence of blows or.poifon received in£ng* 
land. In the cafe of LieutenantOfmond,Dec. 1 78s , who ftabbed 
Richard Tucker, afeamanbelongingtothe Vefuviusbombveflel, as 
be was comiag^alongfide tke SwaBow ; the wounded man was fent 
to Hallar hofpital, and died there two days after^rds. The 
coroner's inqueft fat on the body and brought in a verdi6l 
of wilful murder. The attorney general L. Kenyon gave his 
opinion, that Lieutennant 0(mond ihould be given up to the 
\ dvil power, in order to be tried at the nelt gaol delivery for 

the county in which Richard Tucker died, sis, confonrnably to 
the ftatute, a court martiiil could not take cognizance of it. 
See cafe and opinion, Appen<Hxi No. VIII. fe6^. 4, 5. 

f 3 Inft. 58, 59. I Hale, 669. 

Voi.,1. • G out I 
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out ; for^ if falfe, it deferves a punilhment inferior 
only to that of the crime itfelf. 

The informer or accufer may indeed be indifted 
for perjury. Or, in the cafe of an acquittal, with 
a certificate from the judge that the profecution 
was malicious, the party may have his adion o^ 
the cafe, for damages in the court of king's bench ; 
and though the defendant may be poor, yet upon the 
maxim of Lord Kenyon, He who cannot pay in 
purfe fhould pay in perfon, fuch damages will 
be g^cn, as may poflibly fubjed: the wretch to im- 
prifonment for life *. 

By ftat. 25 H. 8, c, 6. revived, confirmed, and 
made perpetual, by flar. 5 Eliz. c. 17. reciting that, 
^' forafmuch, as there is not yet fufEcient and con- 
dign punilhment for the deteflable and abominable 
vice of buggery, committed with mankind or beaft," 
enafts, *' that the fame offence be from thenceforth 
adjudged felony ; and the offenders being thereof 
convicted by verdift, confeffion, or outlawry, (Hand- 
ing mute, not diredly anfwering or challenging 
peremptorily above ^o, being f applied by the ftatute 

. * It has been decided in a variety of infUnces, and the 
offenders have been executed, that to obtain money from a 
perfon againil his will, by threatening to accufe him of un* 
natural pradlices, amounts to the crime of robbery. James 
Brown was tried and convi6ied at the Old Bailey, in O^. 1763 ; 
Thomas Jones was tried and convi<5ledin Feb. 177.6; and Daniel 
Hickman in July 1803, and were all executed. See Leach'* 
Crown Cafes, 2 Edit. p. 176, 231. 

3&4W. 
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3 & 4 W. & M. c. 9, f. 2.) fhall fuflfer death as 
felons, without benefit of clergy/' 

The nature of the evidence, \dth refpeS: to the 
actual coramiffion of this offence, being the fame 
at common law as in the cafe of a rape ; it is with 
reluftance that we are obliged to notice the modes 
of proof required to fubftantiate crimes fo preju- 
dicial to the morality and fafety of fociety. Lord 
Coke lays it down, that there muft be penetration 
that is res in re^ and alfo emiffto feminisj to make 
rape or fodomy • : and Lord Hale's flimmary- and 
Hawkins are to the fame purpofe; to which the 
latter adds thatemiffion is faid primd facie to be an 
evidence of penetration t- Thefe again are con- 
tradifted by Lord Hale himfelf, in his more en- 
larged and correfl: work {, who, fays that, to m^ke 
rape, there muft be an adual penetration or res 
in re^ and therefore emijjib feminis is indeed an evi- 
dence of penetration, but fimply of itfelf it makes 
neither rape nor fodomy> but is only an attempt, 
&c. But the leaft penetration makes it rape or 
fodomy, although there be not emijfio feminis j and 
therefore he fuppofes the cafe in 12 Coke 37, 
which fays there muft be both, is miftaken, and 
that it contradids what Lord Coke fays in his Pleas 
of the Crown. 

* 13 Coke Rep^37. 

-|- Summary 117. i Hawkins ch. it. f. 2. ch. xli. f. i. 

X I Hale, 628. 

G 2 We 






in. NAVAL AND MILITARY 

We find5 iiO'Otiever, in a yariety of reported cafes 
of trials for rap<s and fodomy, that the learned 
judges hare often differed in opinion, as to what fhall 
iie confidered fufEci^nt evidence of the a£lual com- 
mifioftof diis crime, and refpeftiiig the neceffity 
^ one or both proofs, to convift the offender. 

fo John Dttffin's cafe for fodomy, a fpecial ver* 
^id found penetratioi^ but the emiffion out of the 
body. Pratt Ch. J. Blencowe, Tracy, [Dortner, 
Fortefcue, and Page, held both to be neceffary : 
w contra King Ch. J. the chief barpn Powis, Price, 
Eyre, and Montague, thought that penetration was 
neceffary, but not injeSliofeminis. Injeftion, they 
faid, tuuiot be proved in the cafe of a child, or of 
bel^Sty, said penetration may be evidence of emif- 
ikm j; nd Stafibrd's cafe, Co. Entr. takes no notice 
^f einiffion ; and there is & diiOference between 
S Inft. 58, and 12 Co. 37, which wa^ la pofthumoue 
^ork. The judges being divided^ it was propofed 
to difchairge the fpecial verdict, and indift «he 
fxirtyibr a iniidemeanoar. 

At the feilions before eafter term 8 Greo. in.SbB- 
ridan was indided for a rape on M. Brickenfhaw. 
The profecutrix could not prove any emiflion : but 
Mr. Juftice Bathurft, who tried the prifoner, left it 
to the jury to find the cafe fpecially, if they had 
any doubts ; but, if they believed that the defendant 
had his will of bfer, and did not leave her till he 
choie it himfelf, then he dire&ed them to find him 

guilty. 
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guiltyj though an eaniificNEi were not provec^. The 
|ury convided hiixu Mr. Juftice Bathurft after- 
.Vcffds faid, that it was always his opinioti that it 
was not nece&ry to prove emiiion ; and Baroa 
Smythe, who was prefent at the trial, was clearly 
of the fame opinion. Hence, we perceive that at 
this period the weight of authorities was fuppofed 
to be much againi): the neceffity of tfie two proofs. 

But in Hill's cafe, who was tried before BuUer 
J. at the fpring aflizes at Lincoln 1781, for a rape 
on Mary Portas, a caie was referved for the opinion 
of die judges, flating that the h6t of penetration 
was pofidvely fwom to, but that there was no direA 
evidence of emiffion, and from interruption it ap* 
peared probable that it was not e£Feded, 

The learned Judge told the j ury , that, if they were 
fatisfied th€|re was an a&ual penetration, though 
there were no emiffion, they ought to find the pri- 
Ibner guilty: but he defired they would confider the 
two fefts feparately, and give their opi^ons dif- 
tinftly upon each. 

The Jury found the prifoner guilty, but faid they 
did . hot find the emiffion ; whereupon fentence 
was refpited till the next affizes. 

. In trinity term Lord Loughborough, BuHer, 
and Heath, Js. held that the offence was complete 
by penetration oxUy. Lord Ch»B« Skynner, Gould, 

G 3 Willes, 
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Willes, Aihurft, and Nares, Js, and Eyre and 
Hotham, Bs. held both ivere neceffary, but thought 
that the fad fhoiild be left to the jury ; Perrin B. 
was abfent ; and Lord Mansfield only faid, that a 
great majority feemed to be of opinion that both 
were neceffary. The majority there went on the 
ground that carnal knowledge (which they con- 
fidered could not exift without emiflion) was necef- 
fary to the confummation of the offence ; the others 
(denied that definition, and alfo obferved that carnal 
knowledge was not neceffary to be laid in the in- 
didrnent, but only that the defiendant raviflied the 
party. As to what may be confidered as proof of 
emiffion, fuppofing it to be neceffary, it feems, 
from what was faid by the judges in the laft men*- 
tioned cafe, and from Mr, Juftice Bathurft's opinion 
in Sheridan's cafe, that the fa£t of penetration, is, 
frima facie ^ evidence of iti unkfs the contrary ap- 
pear probable from the circumftances j and Haw- 
kins is exprefs to that purpofe. So, where, upon 
anindidmentfpr an affault with int^t to ravifh the 
profecutrix, fhe fwore that the defendant had had his 
will with her, and had remained on her body as 
long as he pleafed, though flie could not fpcak 
^s to emiflion ; Buller J. faid, this wasfufEeient evi- 
dence to be left to a jury of. an afitual rape : and 
therefore ordered the defendant to be acquitted upon 
the prefent charge*. H efaid, that he recoUefted 
a cafe where a man had been iiidifted for a rape, 
and the wgnaan had fwom that fhe did not perceive 

* Bail's P. C. vol. i. p. 440* 
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any thing come from Wni ; but fee had had many 
chiidrcn, and was never in her life fenfible of 
emimoii from a man ; and that was ruled not to 
invalidate the evidence, which fee gave of a rape' 
having been committed upon her. 

Sir M. Hale hath obferved, ' « that the crhne of; 
rape ought to befeverely and impartially punifhed* 
with death* ;'' and we may allow it to be one of ^ 
thofe unhappy inftances in which it is ncccflary to' 
fecrifice the life of a fellow creature, ta the fecurity\ 
of good citizens, and the peace of focictyi but it- 
muft alfo b^ admitted, that it is a crime peculiarly * 
Uable to vary in the degree of its atrocioiifnefs, ac- 
cording to the circumftances of the cafe, and there- 
fore peculiarly open to the divine prerogative of • 
pardon t* 

• • # * 

This crime was a felony at the common law^ andhad 
apuniflim^nt (faith Sir Edward Coke) *' und^r fuch 
a condition as no other felony had the like J/' The 
o£fender was adjudged,* amittere oculos^ quibus vir^ 
ginem concupivit ; amittere etiam tejiiculosj quicahrem 
fiupri induxerunt. The learned author of the i^rin- 
ciplcs of Penal Law thus juftly remarks on the feve- 
rity of this punifhment, ' '' as good reafons might be 
given for cutting off the legs and arms of the offtoder, 
jis for pulling out his eyes. The idea of caftration 

♦ I Hale, p. 634. 

t Eden's (now Ld. Auckland's) Princfple^of Pcn^ Law. p. 261. 
J: 2 loft. 180. 
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U mere obviou8» but liaUc to two objediQai ; it is 
pemidoas to fociety from the eacampte.ofbaifoaxirf^ 
wd incQofiitcnt with that deoency vhkh the Isw. 
ought always to preferve." 

The learned Judge Blackilone obferves thtit^ in pro* 
portion as the crime is moft deteftable, the proc^ of 
guilt ou^t to be of die cleareft and moft indctbitable 
pature; and Lord Hale'3 remark on the crimeof a rape 
may be applied to the other more deteftable offence, 
diat it is an accufation eafiiy to be made^ hzx^ 
to be- proved, and hstrder to be defended by the 
party accnfed though ever fo innocent *• If the 
p^ty, as laid down by Lord Hale, on whom tho 
4:)SkDCt of fbdomy U committed, be not unthin the age 
of difcretion, njunely, under fourteen, it is not felony 
in him, but only in the agent. If both be of die age 
of difcredon it is felony in both, and the puniflmient 
is death ; agenies et confeniientes pari poena ple^an^ 
turf. God iothid (as obferved by Montefquieu \) 
I fhould have the leafl: inclinadon to diminlih the 
public horror againft a crime which religion, mOf 

* Biccaiia obfortesi tkat there are fome cnmesi wfaich» though 
^oequfnt in (ociety» are extremely difficult to be proTcd ; a cir* 
cumfUnce admitted as equal to the prc^abilitj of the innocence 
pf the acciffed. In the crimes of adultery and fodprny^ pret 
fmnptions and half proofs are frequently admitted, as if a mai^ 
fcould be half innocent^ and haif guilty, that is half puniihablo 
and half abfolvablel 

^|Iiiftr5A- I Spirit of Laws^ b. xii f:« Ti« 

ralitf. 
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itiity^ and civil govatiment equally condenm ; it 
<mght icy be frofcrfbed were it only for its commtt** 
nicadng to one fex the weaknels of the other, and 
for leading a people, by a fcandalous proftitutbn 
of their youth, to an ignominious old age. 

' As a natural circumftanee of tlus crime is fecrecy^ 
there are frequent inftances of its havmg bpen fKt* 
fnfhed by legiflators upon the depofition of a child. 
This* was opening a very wide door to calumny. 
^ Juftinian (fays Procopius), publiftied a law agahift 
this crime; he ordered an inquiry to be made notonly 
againft thofe who were g\^lty of it, after the enad« 
ing of that law, but even before. The depofition 
of a fingle witnefs, fometimes of a child, fometimea 
ofaflave, was fufiicient, efpecially againft fuch as 
were rich, and againft thofe of the green, faction.** 

Montefqmcu adds, ** It is very odd that thefe three 
erimes, witchcraft, herefy, and that againft nature, 
of which the firit might eafily be proved not to esikf 
the fecond to be fufccptible of an infinite number 
of diftin£tions, interpretations, and limitations ; the 
Aird to be often obfcure and uncertain ; it is very 
odd, I fayj that thefe -three crimes fliould amon^ 
us (i. e. in France) be punifhcd with fire.*' 

It is a maxim among the Turk;s, feldom to maj^e 
inquiries after fecret criminals, being unwilling to 
feet occafion for fcandal ;. the ieyerity of their laws 
Is dired^ed a||^amft opea breaches of the peace of 

fociety. 
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fdciety. To this may be add^, that, m the luftorie^ 
of the Turks, we read accounts of Turkiih len^glios 
wkhout a womaa within the walls *• 

• 
The profligacy .of the Athenians on this fubjeft^ 

is well known, and the partial reftridions eflablifh- 
ed by Solon> had no tendency to a forcible extirpa- 
tion of the crime. 

Cornelius Nepos, fays of Alcibiad^s '* qu0d 
ineunie adolefcentid amatus eji a multisy more Gracor 
rum ;'* and that, " Laudiin Gracia ducitur adolef^ 
centulisy quamplurimos habere amatgresp** 

In the few inftances of accufations of this nature, 
brought before naval courts i^iartial, that have not 
been clearly and pofitively proved, the profecutors 
have been ftigmatized in the fentences paffed, by 
the court's declaring the charges malicious, vexa*- 
tiouS) oppreiiive, and ill-founded — a trivalcompenfa» 
tion for the accufation of a crime of fo black a 
nature ! fo eafily charged by ill-difpofed perfons, 
^d which the delicacy of our Englifh laws treats, 
in its very indiftments, as a crime not decent, or 
fit to be named. ** Peccatum illud horribiUi inter 
Chrijiianos non nominandumi.^' 

' The 

* Principles of Penal Laws, 267. . 

f By the Egyptian laws, a falfe accufer was fubjeft to the 
punifhment which the accufed'was expofedto have fuffered if 
he had been found guilty. 1 Millt^ An. Htfi. 31. 

At 
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^' The voice of nature and of reafon, and the exprefs 
iaw of God, determine the punilbment to be capital 
The denunciation in the Mofaic law is, " If a man 
alfo lie with mankind as he lieth with a woman, 

« 

both of them have committed abomination, they 
Ihall furely be put to death; their blood fhall be 
upon them- And if a man lie with a beaft, he fhall 
furely be put to death*/* 

Long before the jewifli difpenfation, we have a 
fignal inftance of the crime being puniihed by the 
4eftruaion of two cities, by fire from heaven. Our 
ancient law in fome degree imitated this punilhment, 
by ordering fuch mifcreants to be burnt to death f. 
But now, the general punilhment of all felonies is 
the fame, namely, by hanging the oflfenders. 

The crime oi robbery j by the 30th' article of war 
(navy) is made punifliablewith death ; or otherwife,as a 



•r^- 



At Athens, if an accufer, had not the fifth part of the votes 
on his fide, "he was obliged to pay a fine of a thpufand drachm*. 
At Rome a falfe accufer was branded with infamy, by marking 
the letter K. on his forehead. Guards were alfo appointed to 
watch the accufer, in order to prevent his corrupting either the 
judges or the witneffes. See Plutarch in a treatife entitled, 
.*« How a perfon may reap advantage from his enemies." 

* Levit. XX. 13, 15. 

f Brit. c. ix. A fimilar punifhment was infiidedby the Frencli 
penal code. Meffrs. Bruneau le Noir et Jean Diot convaincus de 
ce crime ont ete brules en place de Greve le Lundi, 6 Juliet. 1 750. 
^ode penal, 238. 

court 
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court martial, upon conilderationof the circumdances, 
ihail find meet. In this article there is no mentloa 
-of tb^/ty though the law of England makes a nioe 
diftindion betwixt robbeay and theft, by definiag 
the former*, the felonioua and forcibly taking 
from the per/on of another, of goods or money to 
any value, " by violence or putting him in 
fear f; — " and this is the criterion that diftinguiflits 
robbery from other larcenies : — the latter, the fe- ' 
lonious taking and carrying the goods of another, 
either from his perfon or houfe, is diftinguiihed 
inta two forts — (imple and compound larceny. 
Simple larceny is the taking and carrying away 
goods, and h called petit j if under the value of a 
fiiilling ; and grandj if above that fum J. Cam^ 
pound larceny is aggravated, by taking the goods 
or money from one's houfe or perfon. The punifli- 
ment, however, annexed to this laft fpedes of theft 
by common law is death, although by various ftatutes 
the party may pray the benefit of his clergy ; and 
the puniihment annexed to- robbery, i« always 
made capital. 

By ftat. 51 EHz. c. 4. f. i. If any perfon, hav- 
ing the charge or cuftody of any armour, ordnance, 

♦ Black. Com.b. iv. c. xiv. Edit. 1 791. \ i Hawk. P.C.95. 

X In profecutions for grand and petit larceny, a reafonable 
comparatiTe ralue is always put by the jury on the articles 
ftolen ; for when the ftat. of Weftm. 2. c, 25, was made, filver 
was but aod. an ouncci whereas it is now at the value of 5s. yd, 
pr ^s« 6d. an ounce, 

munition, 




numiiion, ftot, poip^er, cr hafaiCmcnts of war^ of 
the queen, &c« or of any vi&zals proTiSed for any 
foldiers, gunners, manners, and pioneers, ihall, £ar 
any lucre or gsdn, or idttingly, adidfedly, and of 
purpofe, tx3 hinder or ijnpeach her ms^fty's fcr- 
vice, embezzle, purldn, or convey away the fame, to 
the value of 20s. at one or feveral times; fach ofience 
(hall be adjudged felony, &c. By fe£L st. the pro- 
fecntioh muft be commenced within a year after 
the otfence done. But, further, though the flatnte 
i|>eaks only of embezzling or Healing ftores to the 
value of 20s. ftill it feems, that any of the oflfcers 
who have a bare charge of taking care of the ftores 
in the king's warehoufes, or a mere authority to 
order them to be delivered out to the feveral work- 
men, or others properly authorized'to receive them, 
may be guiky of felony at common law in dealing 
than, to any amount, from fuch places of depofit. 

The ftat. 39 & 40 Geo. III. c. 89. f. i. reciting 
the afts of the 22 Car. IT. c. 5. — 9 & 10 W. III. 
c. 41. — 9 Geo. I. c. 8. and 17 Geo. II. c. 40. 
f. lo. and that, notwithftanding the penalties and 
punifhments inflifted by the faid recited afts, the 
ftealers, embezzlers, and receivers of his majefty*$ 
warlike and naval ordnance, and viftualling ftores, 
had greatly increafed, fo that it had become nccef* 
Jary to make fome further and etfedual provifion^ 
For preventing their wicked praftices in future ; en- 
afts, ^ that, from and after the pafSng of the aft, 

(:i8tlt 
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(28th July 1 800,) every perfon or perfons (fuch per- 
fon or perfons not being a contraftor or contrac- 
tors, or employed as in the faid recited aft of the 
9 & I o W. III. is mentiojied,) who fhall willingly 
or knowingly fell or deliver, or caiife or procure 
to be fold or delivered, to any perfon or perfons 
whomfoever ; or who fliall willingly or knowingly 
receive, or have in his, her, or their cuftody, pof- 
feffion and keeping, any flores of war, or naval 
ordnance and vidualling (tores, or any goods 
whatfoever marked, as in the faid recited afts are 
expreffed ; or any canvafs marked, either with a 
blue ftreak in the middle, or with a blue ftreak in 
a ferpentine form, or any bewper, otherwife called 

ft 

buntin, wrought with one or more ftreaks of raifed 
tape ; (the faid flores of war, or naval ordnance, 
or vidualling (lores, or goods above mentioned, or 
any of them, being in a raw or unconverted (late, 
or being new, or not more than one third worn ;) 
and fuch perfon or perfons, who fliall conceal fuch 
(lores or goods, or any of them, marked as afore- 
faid, fhall be deemed receivers of (lolen goods, 
knowing them to have been (lolen, and (hall, on con- 
viftion, be tranfported beyond the feas foV the term of 
fourteen years, in like manner as oth^r receivers of 
flolen goods are direfted to be tranfported, &c. 
unlefs fuch perfon or perfons (hall, upon their trial, 
produce a certificate, under the hands of three or 
more of his majelly^s principal officers and commif- 
fioners of the navy, ordnance, or viftualling, ex- 
prefljing the numbers, quantities, or weights of fuch 

4 (lores 
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ftores or goods, as they; fliall then he indifited for, 
and the occafion or reafon of fuch ftores or goods 
coming to their hands or poffeflion. 

r 

The offences ftrifily military, and as fuch pecu- 
liar to martial law, falls under our 4th and laft 
diftribution of general heads. They are recited in 
the loth, nth, 12th, 13th, I4th9 and i7ch naval 
articles of war * ; and in comparing the punifh- 
ments annexed to them with thofe of other na- 
tions, we (hall even find that a greater degree of 
lenity pervades our own martial laws, than thofe 
of the ancients or moderns. The 1 2th and 1 3th 
articles, as they formerly ftood, by reftraining the 
power of a naval court martial to the pbfitive inflid- 
ing of the punifliment of death, in the cafes therein 
mentioned, of cowardice, negligence, or difaffec- 
tion in time of aftion, &c. were deemed extremely 
fevere, and attended with peculiar hardfliips and 
inconveniencies t- It was therefore, by ftatute 

♦ Vide Articles of War> Appendix, No. I.. 

+ The unfortunate Admiral Byng fell under fentence of 
death for a breach of part of the 12th article, though he waa 
acquitted of cowardice or difafFedion, the moft odious and 
he^\ieft branches of it, and the court could not refill exprelTmg, 
in the body of the fentence, tke hardihip of the cafe, in the 
following words : " As that article (alluding to the 12th) poij- 
tively prefcribei death, without ^ny. alternative left to the dif- 
cretion pf the court, under any variation of circumftances, the 
court do therefore unanimoufly adjudge the faid Admiral 
John Byng to be (hot to death." See fentence, Appendix, 
No. XXXIV. ^ 

19 Geo. 
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19 Gpoo. IIL 4sI 17/5 5« explained and ametided^ 
mhatbf it is now lawful for a court martial to pro- 
nounce fentence of death, or to inflift fuch oi^cr 
puniihment as the nature and degree of the offence 
therein recited flail be found to defi»Ye *• 

Indie militaiy code, the articles £EdIing und^ 
the fourth and bft diftribution of crimes are a* 
IbUorr; 

Se£Hoii 8. Articles I5 s^ 3, 4 and 5, relatre to 
ibttKng, and conniving at others felling provffic»i^ 
to foldiers at exorbitant rates, &c. 

Se£b. 9* Articles i, i» 39 4» and 5, Commaod- 
mg <3ficers quart^ing more than the number pi 
effe&ive men, and not redreillng all abufes, c^ dif* 
Qtd&% in quarters, garrifons, or on a march* 

St&. ID. Commanding officers to pay for car** 
riages on the march, and not to fuffer the perfons 
attending them to be abufed. 

Seft. 12. Mode to be adopted by officers, non* 
commiffioned officers, or foldiers, in redreffing. 
wrongs; 

Seft. 13. Articles i, ^, 3, 4, 5, and 6, entbear* 
zBng militaiy (lores ; wafting ammunition de- 

* Vide iedlions of a£^8 of parliament relative to nxval courlt 
mutislf Appendix, No. II« § 15* 

llvered 
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frvcfed otot for* the fervice} fpoHing.'aims, act 
coutrements or regiilltntal neceiTaries *, commiiQoned 
ofEcers embezzling or mifapplying regimental mo- 
ney; and non-'Commiflioiicd officers embezzling^ or 
mifapplyiiig the pay of the men. 

« 

Seft* 14 from arf* l to 4i mclufive <!omprifes, 
the duties in quarters, in garrifpn, or in the field, via* 
OiScerg and foldiers to behave themfelvei^' orderly 
in quarters and on their marcb« Non^omttiilBoned 
officers and foldiers not to abfent themfelyes oM 
mile from the camp. Not to lie. out of quarters, 
garrifon, or camp, without leave*' Retiring to 
quarters on the beating of' the retreat. Repairing 
at the time fi;?ted to the parade of exefcife, or 
other rendezvous. Quitting guard before regular 
difmiffal. Hiring anbdier to do his duty. Officers 
conniving at foldiers doing fo. Officer or foldier 
quitting his platoon, or divifion, without leave of. 
his fuperior officer, ?ourid drunk on guard.^^CSi^ 
tijiel found flecping on his poft, or quitting it be- 
fore he is relieved. l!)oing violence to any perfon, 
who brings provifions or other neceifaries te the 
camp, garrifon, or quarters of his majefty's forces. 
Forcing a fafeguard. Making known* the watch- 
word, or giving a falfe one. Making felfe alarms 
in camp or quarters. Public ftores taken from the 
enemy to be fecured. Leaving poft or colours in 
fearch of plunder. Cafting «^way arms or amrau- 
nixion. Mifbehaving before the enemy, or Aanie* 
fully abandonif^ ^r delivering up any garrifon. 

Vol. I. H for- 
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fortrcfs, poft, or guatxl, tommifted to his charge* 
Compeliiiig others to do the fame* 

Sefl. 16. Articles 19, 2A, 25, and 26,. menacing 
words, gertures, or difturbaxxces before a military 
court martial. Releafing priforiers to be tried by 
a court martial without proper authority, , Officers 
breaking his arreft, or leaving . his confinement. 
Officer behaving in a fcandalous infamous manner, 
fuch as is unbecoming the €h8ra£ler of an officer 
and a gentleman. 

• 

Seft. 1 7. Regimental accounts to be tranfmitted, 
agreeably to regulations. 

* In the preceding pages of ^his Chapter, we have 
exhibited, to our naval and military readers, a ge- 
neral view- of the divifion of crimes and punifli- 
ments, coiUained in the naval and military articles 
of war; and pointed out^with as much perfpicuity 
as* the limits of this undertaking would admits 
the feveial offences that t>ear an analogy with the 
pui)iihment$ annexed, as eibxbliihed by the com- 
mon and (tatute laws of the land. In treating of 
. the, dodrii>e and rules of evidence in a fubfequ^t 
part of this work^ as eilat?li(hed by the pra&ice of 
courts martial, and our criminal courts of law, as 
well as of judging of the. guilt of crimes, we fhall 
have an opportunity of entering into further details 
on thofe important topics *. 

■ * Book II. chap, iii.xv. tni ▼• 

CHAP. 
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C H A P. IV. 

Of Naval and Military Courts of Enquiry^ as ejla^ 
' *• Mjhed by the ufage tf both Services. 

A LlTHOUGH no articles of war, or afts of 
^^ l^arliameftt, authorize Courts ci Enquiry, 
«}th* in the army or liavy, yet, fro\p various pre- 
cedents and cuftoms long eftabMihed, they have 
becoitie an eflfehtial branch of fnilitaiy and naval 
jurifdi6^on» 



' » J 



When we donfider the king as the ikpreme ma^ 
giftrate of the kingdom, and vefted with the exe- 
cutive power of the law, as generaliffimo, -or 
firft in military command,' aXid as having the fole 
power of raifing fleets and armies *, he appears-^ 
ex^afflcioj to pofleTs an undubitable authority to ap« 
point courts of enquiry, where it may be neceflary, 
to examine into the conduct of individuate, and 
afcertain what jiiAifiable grounds there may be for. 
bringing tranfgreflbrs to trial, by the formality of 
a court martial. And it cannot efcape the reader, 
how cJofe an analogy this court bears to the in- 



•^ 



* Black. Com. b* iii. Edit. 1791 . 

H 2 ftitution 



ICO NAVAL AND MILITARY 

flitution of our grand jury ; and, fince it is e(U- 
bliihed for the fame purpofe as this much applauded 
part of our conititution, it feems entitled to our 
warmelt commendation. 

In cafes of much importance in the navy and 
army, and where the faAs to be inveftigated by 
court martial are doubtfuU and involved in a va- 
riety of collateral circumftances, tending in the 
IRrft toflance to ))€rpkx ^md miife^d tird judgment 
pf tiie f\^perior pow@r in forfniog t corred: opinioi^, 
with ref^>ed \p the crimiMiity of the perlba fil£- 
peded ; or wKeire there af e lev^ral perfons imjplh- 
^ated in the fiune crime oi! Offence^ and , doubts 
remain on whom the culpability fliopld fall or 
ought to attach ; a court of enquiry, in conformity 
to the inqiiefl . of ^ ^gmnd jury in civil couprt$ of 
crimmal jurifdddtoQ, &ould take the matter wider 
iaveftigsdoB) and, from the evidence befoce the 
members^ report^ to the fM?>wer vefting them 
with authority to enquire^, ^^hether or not tt^re be 
fuffident grpviQds iox Insmgkig the peiibn or per- 
fop^, whofe CQndud hasb^n tl^e fobjed of^q\ury» 
|o a co^rt martial, in Gr4er that if fi^und guilty 
judiciaUy^a puxuihment correfponding to the offence 
may be inflide^. . . c 

, It is u(ual; for the king, or any como^der t^ 

whom the power of aflembling courts martial is 

delegated, to tf^oiiit <:ourti ctf inquiry for exa- 

• -- nwning 
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mining cither the candud of officers of rank in 
the ar(ny» or the cpndud: of fuch pcrfons ^ may, 
be under a fimilar predicament as that we have- 
abate noticed ; in order to afcertain whether theri^ 
be or not fufjlicii^nt reafon^ for bringing the charges 
be&re a court martial, that the party accufed 
may have an opportunity of defending himfelf by. 
exculpatory evidence, or otherwife judicially. 

In the year 1757, his late majefty i^ued 4 war-. 
rant, dhe^led in the ufual mode to the Judge Ad*, 
vocate General, nominating the Duke of Marl*, 
borough Lieutenant Gene^il, Lord Gisorge Sack'* 
ville, and John Waldqgrave^ M^'or Generals' of 
his forces, to hold a court of enquiry on the ge- 
neral and other officers employed on an expedition 
with his majefty 's troops on the coaft of France, 
at or near Rochefbrt (Augdl 1756); and they were> 
diredled to make the ixecefTary enquiry, and report 
the caufes of failure, with their opimon thereon to 
his majefty. 

The report of enquiry was the grounds cm which 
Sir John Mordaunt, the commander of the expe- 
dition, was afterwards tried by a general court 
martial. In his defence, he very judicioufly availed 
himfelf of an aft of injuftice and impropriety com- 
mitted by the members of the faid court of enquiry, 
by examining him as to matters of faft tending to 
criminate himfelf, and thereby fumiihing evidence 

H 3 on 
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on matters for which he was aftcl^vards to be ar- 
raigned as a criminal. The law very juftly and 
humanely protefts either a pcrfon accufed of a 
crime, or a witnefs from anfwering any queftion that 
may tend to criminate himfelf. Neither can he 
be compelled to anfwer any queftion to ihcw his 
own turpitude or infamy *• 

On every confideration of a court of enquiry 
conduced with fah-nefs and impartiality, it may be 
regarded as a royal mark of lenity rather than fe- 
verity ; more particularly when we confider the 
prerogative of the crown to difmifs officers from 
the fervice, without giving them the chance of 
any form of trial. 

The Lords Commiflioners for executing the 
office of Lord High Admiral have, upon fimilar- 
principles, the power of appointing courts df en. 
quiry in the navy, as being immediately derived 
from the crown ; but neither the king ^or the ad*, 
miralty have power to inflifl: any corporal puniffi- 
nient for o^cnces, urilefs by fentenpe of a court 
miartii^. We -have, however, many inftances of 
^e ex^rpfe of ;^h? cro^n- s prerogative in difmiff-. 
ipg ofiicers of rank from the fervice, even after, 
having undergone the tedious foims of trial by ^ 

* 4 Jnft. 479, S<?e iUuftrations of this doArine heir^after ic^ 
Book JJ. c. ii, an4 iii. rtl?itive to e^tamining eviden<;e, 

court 
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court martial^ and acquitted of the charges exhi- 
bited againft them^. 

r 

Admiral Earl of Torriugton^ m ^le rwga of 
king Williafn IIL was iried at a cpurt jm^irtialy ia 
purfoance of a couimiifSoQ £rom the lordfi of the 
admiralty, upon the following heavy charge^found^ 
upon the report of commiffioners previoufly ap- 
pointed ;to enqwir« into his cenduft, viz. his^javmgf 
in the engagement with the French off Beacbyrhead^ 
through treachery 6r cowardjcCj, lyiifhebaved in his 
office^ dr^ni^H djjhenour on the Englljh nation^ and 
fcurificed our gogdsUiei the Dutch y and, not wit h^ 
ftanding the court unanimoufly acquittedh i s lord- 
ftdp ef a»y imputation whatever from his con- 
duct .o^ that occafion, his co^miffion was fuC- 
pended, and he never was afterwards employed^ 
As the Earl of Xorrington was a peer of the realm, 
there were fome difficulties to be got over in con- 
ftituting a cow't for his trials and which calied 
forth the attention of the legiflative bodies at tha«t 
periods . , 

P la, July 1702, Sir John Mukden, ^rcar adimral^or the rc3t 
vas tried by a court martial^ in purfoance of a conuniillon frocpi 
Prince George, then Jord high admirstl, upon feveral charges 
exhibited againfl hini,' of mifcarriage and neglei^, in intercept- 
ing a fquadron of FrenA fhips bound to the Weft Indies ; and 
notwithflanding the court acquitted him, and gave their opinion 
that he had- complied with his inftrufkions, and behaved himfelf 
^th great ^eal and diligence in the ferrice. Queen Anne dif- 

H4 The 
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^e king^was reiblVed it fliould be by a court 
martial ; but the ear! and his friends maintained t 
right of being tried by his peers. The power of 
the admiralty to i^ue a commiffion to try the earl 
tir^s qu^oned) and it was judged expedient to 
fettle fo important a point \}y the autl^ority of par- 
liament* 

' Tt> obviate tho'e difficulties, a Bill was brought 
In for veiling in the Lords Cpmmiffioners of the 
Admiralty the fanfe power^ in regard to granting 
commiffions, which v^ras already yefted by law iq: 
the Lord High Admiral of- England. 

TT^e king appointed a net^r Board of Admiraltyjj 
compofed of feven member^ inftead of five, the 
former npmber, and to this bo^rd it was that the 
intended aft gave the power, poffeffed by a Lord 
High Admiral, of appointing courts martial for th^ 
frial of any officer of whatever rani: *. 

§ 

On the third reading of this Bill in the Houfe 
of Lords it occaiioned warm debates; It was 
however carried by a majority of two and many 
of the lords entered their proteft f. 

f The hiftory and proceedmgs of the Houfe of Lordfif vol. u 
+ See particulars and proteft, Appendix No. III. .. 

In 
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In all doubtful cafes. Courts of Enquiry are nk^. 
ful, and the original intent of them appears to have 
jirifen from a lenient wifli not to give unneceffary. 
trouble, either to the perfon whofe conduft is the 
fubjed of enquiYy, or to the affemblage of mem- 
^rs neceflary to compofe a court martial, and 
which aiTemblage might fometimes caufe delays, 
highly injurious and detrimental to the fervice. 

A court of enquiry, by examining the evidence 
produced on both fides in a fummary manner, viva 
voce^ is divefted of all that foimality and procraf- 
tination incident to a court martial, and withal at- 
tended with lefs inconvenience to the fervice, by 
having fewer members*. 

Indeed it is a fubjeft of regret, that courts mar*- 
tial are frequently aflembled for trivial offences, 
and the charges fometimes unfupported by proof, 
;uk1, being thereby rendered too familiar to the minds' 
of officers and feamen, they lofe that folemnity and 
jcfficacy intended by thelegiflature. In this light courts 
of enquiry muft be deemed ufeful, even by thofe 
yho animadvert on their legality ; as few or none 
ever efcape punifhment, that are brought to trial at 

^ Three members are generally deemed fuScient at courts 
pF enquiry ; but wbere the matter is important, it is ufual in the^ 
navy to have five members. In the army they have feldom more 
than three. On the failure of the Rochfort expedition, the 
king appointed the Duke of Marlborough, Lord SackviUei and 
Major General Waldegrave* to make the enquiry. 

a court 
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a court martial, in confequence of charges ground- 
ed on the previous report or opinion of a court of 

enquiry*. 

No oath is adminiftered to the members or witnefles 
at a court of enquiry, as at a court martial ; and 
many people have queftioned even the legality of 
any witnefs being obliged to give teflimony, or of the 
perfon, whofe condufk is the fubjeft of enquiry; 
being bound to plead before a court of enquiry, 
and for this obvious reafon, that it might be more 
favourable to referve his evidence, and the palliate 
ing circumftances of the accufation-^ uutil a legal 
court was conflituted. Hence the report or opinion 
of a court of enquiry, upon circumftances thus fup- 
pofed to be fuperficially inveftigated, has been often 
complained of by the perfon fubfequently brought 
to trial, as having a tendency to bring forward a 
charge againft himfelf, or to make unfavourable im- 
preffions on the minds of his judges^ It is admit- 
ted, that there may be ftrong reafons of complaint 
againft the report or opinion of a court of enquiry, 
upon which the fubfequent trial by court martial is 
founded, fhould the pcrfons appointed to m^e th§ 

* In the. army, a pra6^icc is frequeutly refortcd to among the 
officers ot a regiment or corps, of holding among themfelves a 
council of enquiry, when any member of the corps has been 
fufpefted of any <;rime or impropriety of cpndud, in order to 
appertain his delinquency or inj^ocence, that proper meafuren 
may be eventually takei?. 

^nquiry^ 
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enquiry ftate the caufes of ill conduft, or enter 
into a detail of circumftances, that are apparently 
againft the perfon whofe conduft is the fubjeft oi 
enquiry. But when the report or opinion fimply 
indicates, that there appears fufEcicnt caufe or 
grounds to render a court martial neceffary, and 
when it is confidered, that the members compofing 
the court of enquiry are not entitled to fit as judges 
at the court martial, upon the fame principle as 
the members of the grand jury are not allowed to 
be empannelled into the fubfequenf petty jury on 
the fame caufe*, it furely then cannot operate 
againft the individual tried thereat ; for though an 
opinion, formed from the ftriking circumftances of 
the matter before the court of enquiry, may beTub- 
mitted to the judgment of thofe who delegate the 
power for affembling a court martial, there can be. 
no direfl: implication of guilt, until the individual 
has had a fair opportunity of exculpating himfelf, 
by the crofs-examination of the profecutor's evi- 
dence upon oath, when it comes to be inveftigated 
tA a court mardal, as well as of thofe witneffcs Ijc 
'inay haveto produce in fupport of his defence. 

It muft be acknowledged, that courts of enquiry 
are ufeful, in adjufting difputes arifing between offi- 
cers, and reconciling all differences and animofities 

* Black. Com. b. iv. Edit. 1791. It would be a fufficient 

challenge againft the member of a court martial, that he had pre- 
▼ioufly fat on a court of enquiry, for exainining into the condud^ 
pf the party to be tried, 

that 
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that may occur m fcrvice, amidft the various tem« 
pers and caprices of men. Thefe often are of fuch 
a nature, that QOthmg crimmal can perhaps be im^ 
patcd to either party, if brought before a court 
martial ; and courts of enquiry, in fuch cafes, pre- 
vent«much unneceffary trouble, and do not niateri- 
ally retard or obftrud the fervice. 

Notwitbllanding what we have advanced refpefl:- 
ing the extreme utility of courts of 6nquiryi and 
the invariable pcadice hitherto adopted, of return^ 
ing a fpecific report, or an opinion to the fuperior 
power, by whofe authority they are held, yet we 
may prefume to hazard an opinion, that if the 
members of a court of enquiry were in all cafes to. 
deliver then: opinion in general terms, as a grand, 
jury do their verdid^ by fimply finding a true bill 
or no bill^ or in other words, fufficient grounds or 
no grounds for a court martial ^ it would be mprc 
congenial with the fpirit of our conftitution^ and in 
fome meafure do away the animadverfions hitherto 
made uj)on courts of this nature, of their being ar** 
bitr;uy, of ambiguous aujthority, and having n^ 
foundation in law. 
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^ NoHx^l Courts Martialy and of Generate RegU 
tkrnnify Carrifm^ and Detachment Courts Mar- 
iinlf us m pre/etif e/iablljhed in both Services. 

A LTHOUOH the legality of maTtkr law hus 

^^^ hken cjueftiofted by fottie of our ableft lawyers 

yet this atithority, by wWch our naval ^d military 

courts ili ai lial are held, is as irermanent and in* 

dubitable as tliat of any othier courts of judicature in 

iSxt kingdom, as being eihibliihed by patfiament, and 

flttii^ed^frcto the crown. Sir Edward Coke tobferve^^ 

•^'that ff a lieutenant, t(r other that bath commif- 

:fion of martial law, 'doth, in time of j[)eace, hang, 

iof x^^trcrflfe tiatecute a man by colour of marthfl 

lat<«r^*»Qus Is murder, for kisagainft Magna Cbarta^ 

5 Itiffi. 5^. ; and Sir Mathew fMe declares, ** mar- 

tisdlaw to be in realfty no law, but fomething in- 

dtilged rather than attowed as a few ; that the ne- 

tretoty erf order and difcipline isthe'only thang which 

can give it countenance, and therefore it ought noi 

to be permitted in time of peace, when the king's 

xmrh krfe tupen-fbr i& perfons to receive jufHce ac- 

^rfingto the fawsbf Ae land;** MdH'sHiJh if 

the Com^.Law^ c* a, ^^And if ^ GQurt.m^ti^l put 

a man 
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a man to death in time of peace, the officers are 
guilty of murder." Halit Pleat of the Crowti, 
p. 46. 

The doflrines laid down by ttefe great lawyer! 
have allufion to former fyftems, of martial law, prac- 
tifed in this country, but now more than- a century 
expbded. So long as there exifts the neceffity of 
keeping a ftandiHg army, and cemmillioimig a cer- 
tain number of ftiips of war in time of peace, it is 
obvious, rules and articles for their ^vemment uid 
difsipUne muA be framed, and which can only be 
maintained by a power conferred by the legiflamre, 
for inflifting puniflimenls by courts martiaL 

The cafe of Serjeant Samuel George Grant, ar- 

ffued at length in^thecourt pffnommonPieas, Trinity 

term 1 793*,; has thrown much new light on feve- 

rai jKLiticulars relathx 10 coii^s martial, more efpe- 

dally on the diHindion drawn by thf late Jcarncd 

lord Chief Jufiice(I.oag,Wero(^j6^, in deliTeripg the 

e court between military law, as it now 

; realms, and martial law as anciently 

id fo ftrongly animadverted upon by 

Coke and Sir Mjtbew Hale,, in th? 

L their works above cited. . . , 

This important S2Sc arofe on a i^otion for a pro- 
-hibition to prevent die.ex^ut^on of a ieotefice 

* Gnat f.'Sir Charks Goi^, Black- Rep. ^16^. ' 
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pafTed againft the plaintiff Grant, by a general 
court martial, held at Chatham barracks. The 
court were of opinion, that he the faid Samuel 
George Grant, ** was .jguilty of having promoted, 
and having been inflrumental towards the enliflin^ 
of Francis Heretage and Francis Stephenfon into 
the fervice of the Eaft India company, knowing 
them at the fame time to belong to the faid regi- 
ment of foot guards ; and, deeming this crime to be 
precifely of the iame nature with that which is fct 
forth in the charge, and to differ only in this, that 
it is lather inferior, but in a very flight degree, ia 
point of aggravation, they did adjudge him to be 
reduced from the rtok and pay bf a ferjeant, and 
to ferve as a private foldier in the ranks ; and the 
faid Court, did adjudge him to receive one thoufand 
lafhes on the bare back, with a cat-o'-nineftul$ by 
the drummers of fuch corps or c<^rp, at fuch time 
or times, and in fuch proportions as lus majefty 
fliould think fit to appoint.'* 

Serjeajnt Marihall, in fupport of the motion for 
a prohibition, argued witli great ability and hxg^ 
nuity die following , points, on which he pleaded 
the court ought to gtant a profa&ition. 

I. That the plaintiff Grant was not a foldier, 
and therefore not liable to be tried by. martial law. 

3. That evidence was received againit him, con- 
trary to the rujes. of the conjpion law j . a^id 

2 ^ evidence 
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icyidence for htm, whkh i^ admiflibley \m n& 
jedled. 

' •. Suppofing him to have been a foldier, yet her 
ought not to have been convifted of any offence, 
with which he was not fpecifically charged previous 
Co his trial. 

• • • 

4. The o-Tence, of which the plaintiff was con- 
Tifted, is not an offence cognizable by martial law. 

. On the firft ground he obfcrved, •* that if there 
be a cafe in which, above all otbersi it becomes 
^he eour\s of Weftminfter to be particularly watch* 
ful over the right of the fubjed, it is iu the cafe of 
A court marti^ deciding on the extent of its own 
jurifdidion. It ia not difputed, that a court tsm^ 
has power to try the quefliioa whether foldi^ or 
not : that power mufb be infeparable from theur 
jurifdidion. But they exercife it at their peril, and 
it behoves them to haire the' moft explicit and un- 
equivocal proof that :| manis a foldier^ be&retjuef 
venture to .put him on his trial, |br my offence -what- 
ever. If it &aU be in the power of an^ miiitany 
commander to take up a man, under pretence 
of fome fttppofied military oience,. and it be in 
the power of a court martial to gisne themfelvts 
jurifdidion over him, by deciding him to be a 
foldier, upon evidence fuch as* ha^ fefeen' ieo^ved 
in*the prefent isiftance ; the Ub^ty ^X tb^ fiit^^ft 
I is 



k at an ehd^ and the sffmymaj, as fooit ts its Mnt- 
inanden ibdl tbhdc fit, beccanethe fotereiga power 
of this country. That in hGt the plaistiff wats not 
a ibldkr, appears from the protetding$ be&re Ihe 
court martial. . 

2. Evidence was received againft the plaintiff^ 
which was not admiffibl^ by the rules of the com- 
num law ; and eiddence fior him rqeded, which oi^t 
to have been received. Every courts which affumes 
the name of a court of juftice^ muft hav^ fome 
prineiples or rules for its guidance in the inteffiga* 
tion of truth« The . rides of evidence of the com- 
mon law, at leait fo fact as diiey are applicable to 
criminal proceectings, are neither numerous nor 
complex, but plain and fimple5 aiidare fouaded in 
wifibm, and eftaAdifhed by die experience of 
ages. The rules of evidei^e are pdrhstp^ thofe of 
all others which ought to be kept inviolate, with the 
moft religious veneration. The whole adxniniftra* 
tion of juftice$ both elvil and criminal, in a gmt 
meafure depends on them. 

Atnilitary court martial is the tnere creature of the 
mutiny adt, and has not the fmallefL fhadow of au* 
thority, but what it derives from that aft : it is im- 
poiiible that it can have any ancient or immemorial 
rules of c\^dence, peculiar to itfelf. HoWj it may be 
laid down,, as a clear and indifputable principle bf 
law, that wherever an aft of parliament erefts a 

You I. 1 new 
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oew judieataie, frithout prefajbing aiiy pardcnkcr 
rales of evidence to it, the common law wiil fup- 
ply its own niles j from which it will not fuffer fuch 
new erefted court to depart. This wonld hold 
even in matten, merely civil, and furely much 
more flrongly in queftions of a criminal nature. 

This is not mere theory^ but the bw of the land: 
andthe general practice of courts martial is con- 
formable to it. 

This appears by every treatife that has been pub- 
lished on the fttbjefty of either naval or miKtary 
courts martiaL jidye on Courti MsrtiaJ^ I74« Sul- 
Iivan*s TkaugbSi on Martial Law^ 45* $$• Military 
Arroj^cmentsij 12 1. Macartbur^s Tnatife on Naval 
Courts Martialy 107. 1 1 a. and Fryers Ca/e^ in the 
Appendix of that Workj No. ip p. 6a *• 

3. Suppofing the plaintiff to have -been pro- 
perly found to be a foldier, yet he ought not to 
have been convi^ed of .an offence, with which he 
was not fpeciiically charged previous to his trial. 

•• ■ • ' . .. . • 

It is a principle of natural juftice, and therefore it is 

a rule of the lavi^ of England, that no man fliall be 

' put upon his trial for any offence, before any court of 

* The fcference made by the karned Serjeant itt the above ar- 
gument, was to the firft edition of this work, early after its 
publication } and be was the firfl lawyer who took notice of the 
' treatife^ by quoting it in a court of juftice. 

judicature. 
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jadicatUTic, unlefe, previous to fuch trial, he has 
been diftih£tly and fpecifically charged with fuch 
offence, and called upon to anfwcr it ; for it iM im- 
pdffible for any man to come prepared to defend 
himfelf againft a charge^ of which he is ignorant, 
llxii rule was early recognifed and folemnly efla^ 
blifhed, by feveral jud^ents in parliament. , The 
want of a previous charge was the principal error, 
iipoti which the judgment againft the Mortimers in 
the time of Edward IL was reverfed in parlbment, 
in the I Edward HI. 2 HaUi P* C. 217. 

So the like was done in the cafe of the Earl of 
-'Lancq/ier^ in i Edw. III. i Hale, P* C. 314. 

And in Hale there are many inftances and autho- 
rities to prove, that no man can be convicted or 

attainted of any crime without arraignment, and 
- being put to anfwct it. 1 Hak^ Pw C. 346. 

The convifUon of Grant is founded on a fup- 
• pofed prior defertion^ and indeed it is fo apparent, 
that the men had deferted before they came to the 
plaintiff to be enliiled, that the court martial could 
n0t proceed upon any other idea : confequently the 
offence found is prompting and being inftrumcntal, 
in the enlifting of men for the India Company, who 
" had already deferte^. This therefore, taking it to 
be an offence at all, is that of an aeceffary after the 
faft. 

la The 
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The defertion of the men was already complete ; 
land being injlrumental to their being enlijledj \nth 
the India Company, was perfedly different irom 
the offence of perfuading them to defert. Perfustd- 
ing to defert is the fubftance of the offence ; enUft- 
ing is only a drcamftance. It is true that a man« 
charged with a capital crime, may be convi^ed of 
an offence of an inferior degree ; but then it muft 
be of the fame nature j with the offence charged. 
But the offence, found In this fentence, is not of the 
fame nature. The charge contains an offence pro- 
hibited by the articles of war ; it alfo contains a cir- 
cumftance which is there added by way of aggra- 
vation, but which (as will be proved hereafter) is 
no offence, either by the articles of war or by the 
mutiny ad. Now, the ofience found is only this 
matter of aggravation, which is fubjoined to the 
charge and not the charge itfelf, or any inferior 
fpecies or degree of it ; and even that \% found dif- 
ferent from the charge. The charge, in that r efpeft, 
is advijlng and perfuading to enlrji into the fervi4e 
of the India Company. 

The offence found is promoting and being injfru* 
mental towards the enlifting. 

Suppofe a perfon indicted as an acceffary, before 
the fkS, in felonioully advifmg and perfuading L Sw 
to ileal my goods, and the jury fi.id that, at 
fuch a time and place, I. S. did fteal my goods; and 
that the defendant received the fame goods, know-> 
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^g thaift to have beenftolen : this verdid would be 
void, as finding a matter not in ifTue. And no co^^ 
which was guided by the rules of law, could give 
judgment againft the defeifdant, on a vcrdift con* 
vifting him of an offence, for which he was never 
arraigned, and to which it was impolfible for him 
to be prepared with any defence. 

Taking this to be of the nature of a fpecial ver* 
dift, the court, in conflruing it, muft confine itfelf 
to the fads exprefsly found, and cannot fupply tht 
Want of them by any argument, intendfnent, or im^ 
plication whatever ; in this all the writers ohcoum 
martial before cited agree. -^^, 107. Sullivan^ 
y$. Macarthur^ 143. Edit. 1792. 

4. The matter, of which the plaintiff is convift- 
id, is not an offence cognizable by maftial taW* 



The heceflity of cotifining courts mirdal VtnQlj 
within their jurifdifkion ^ has already been fhewh ; 
and it is not only neceffary to isolififte them fhiQly 
within the limits of theii" authority, with refp^d td 
the peffbns accufed, but alfo with refpeft to the 
offence, with which they ^^ a^^iiiied* , The ofiencd 
found, is the having promoted, and having been 
inftrumefttal towards the enHfe&g 6f H«P6taige alld 
Stephenfort, into the fervice 6f flie India Coinj[>any« 
But what, it may be aiked, is the meaning of ptd- 
itioting and being inftrumental towards their enfift- 

1 3 ingf 
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ihg ? By what means did the plaintiff pr(»note or be- 
come inflrumental to this ? I^ ought to have been 
explicitly ftated : as the fentence ftands it is vague 
sind fallacious* 

Buty taking it for granted thai the court marti^ 
had convided the plaintiff, in exprefs words, of enliii- 
ing thefe men into the fervice of the India Company, 
lo^awing them tp be deferters from the Guards } this 
offence is neither within the articles of war nor th; 
mutiny a^, unl^s it ^e within the 53d fe^pn of thi^ 
a^ which ^^ impofes a penalty of 5 )• on any pery 
ion who ihaU harbour, conc^, or ^il smy deferter, 
]uipwing him to \>e fuch, on convi^o^ before a 
juftice of peace, to be levied by d^brefs, and, for 
want of a diftrefs, three nionths unprifonment */' ' 

But merely enlifting a ibidier, ^^ who ha^ alreadj 
deferted, even though the party knew him to be 
a deferter, is no offence, either agaiiift tl^e mutiny 
ad, 6r the articles of war. If it had l)een eUi^ 
within the one^r the other, the court martial would 
have ihewn it in their fent^nci;, ^ is ^^^al• ^vdlh 
wtfiy i«i • The offence, if aiiy, feems to have been 
^hat of harbouring or cp|]ipealin|; the men } but that 

. f By tlie mutiny nft, puffed ^4wb i?04t the 69111 fcfiidii im* 
l^icf 4 penalff of zo 1. on any j^rfon harbooring » concealing, 
or afllilhig any deferter from Us majefty'i fervxccy and &r wan^ 
^ difirefs fix months ihipnfonmeat. 
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is totally di&rent from promoting and being inftru* 
xTientiLl towards their enlifting/' 

After Serjeants Adair and Bond had argued, 
againft the motion, and Serjeant' Marihall in re- 
f^y bad infifted upon his former grounds of argu- 
ment, Lord Loughborough, in delivering the^ 
of^inion of the court, with that force, cleamefs, and 
precifioh peculiar to himfelf, fet out with obferving . 
that, ^^ in this cafe, which arifes on a motion for a 
prohibitioh, the novelty of the application was 
a fuffici^it • reafon why the court fliould grant a' 
rule to (hew cauTe, and give it that confideration 
which the importance of it feemed juflly to demand. 
It has been very fully argued on both fides, and 
with great ingenuity and ability. Every thing has 
been faid, in fupport of the motion, by my brother 
Marfl^U, that any talents, ability, or ingenuity could 
fuggefi:. But, upon therefult of the whole, the 
cSbrtare clearly of opinion that the prohibidpn 
ought not to iflue. 

The fuggeftipn begun by ftatingthe laws and ila- 
tutes of the reakn, refpeding the protection of per- 
fbnal liberty. It goes on to (late; that no perfon 
ought to be tried by a court martial, for any offence 
not cognizable by martial law, and fo on. 

In the preliminary obfervations'on the cafe, my 
brother Marfliall (continued the kamed Judge) 
went.^ length into the hiftory of thgfeabufes which 

1 4 prevailed 
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ptevalted in andotit times. This leads me t6 an ob>> 
fervadon, that martial law, fuch as it is defcribed 
by Hale, and fuch alfo as it is marked by fir William 
Blackftpne, does not exifl in Engiaoid at all. 

Wher^ piartiallav is eftabli(hod| andprevaiU iQ 
any country » it is of atod^Uy different i^turp from 
thatwhichybyinaccurafy^is called martial law, merely 
becaufe dv& decifion Is by a court martial; but whicl^ 
bear$ no affinity to that .which was formerly at* 
tempted to be esfiercifed in this kingdom, which was 
pntrary to the conftitution» a&4 has )3een fof a 
(Century touUy es^lodied. 

Where martial la^ prevails, the authority under 
which it is e:^er9led claims a jurifdiction over all 
military perfons, in all cijrcumftances : even their 
debts are fubjed to inquiry;^ by a military autfiority. 
Every fpecies of offence, committed by any perfoii 
lyho appertains to the army, is tried not by a civil, 
judicature, but by the judicature of the regiment or 
fcorps to which he belongs. It extends alfo to a 
great variety of cafes, not relating to the difcipHne 
of the army in thofe dates, which fuhfift by military 
power. Plots Bgainft the foyereign^ intelligence tq 
the enemy, and the like, are aU confidered as cafes 
within the cognizance of the military authority. 
In the reign of king William, there \yas a conlpiracy 
againil his petfon in Holland > and the perfons guilty 
c£ that codfpiracy were tried by a council of offi* 
pers* There urn dfoa confpirany againft his fct&Ok 
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in England ; but the confplrators were tried by the 
common law. Within a very recent period, the 
incendiaries, attempting to fet fire to the docks at 
Portfmouth, were tried by the common law. hi 
this country the delinquencies of foldiers are net 
triable, as ui moft countries in Europe, by martial 
Jaw : but, where they are ordinary offences againft 
the civil peace, they are tried by the common law 
courts. Therefore, it is totally inaccurate to Hate 
martial law as having any place whatever, within. 
the realm of Great Birtain. But, there is by the, 
providence and wifdom of the legiflature, an army 
^ablifhed in this country, of which it is neceflary 
to keep up the eftablifhment. The army being 
^xed by the authority of the legiflature, it is aa 
indifpenfable requifite of that eUablifhment, that 
there fhouldbe order and difclpline kept up in 
it ; an.d that the perfons who compofe the army, 
for all offences in their military capacity, fliould be 
fubjeft to a trial by their officers. This bias induced 
the abfolute neceifity of a mutiny 2&^ accompanying 
jthe army. It has happened indeed, at different 
periods of the governntent, that there has been a 
ilrong oppofition to. the eftablifl^immt of the army ; 
but the army being eOablifiied and voted, that led 
jU> th^ eftabliffament of a mutiny ad. it is one 
pbjeq of that a£k to, provide for the army j but 
there is a much greater caufe (or the exiftence of 
a miitiny a£t, and that- is, the prefervation of the 
peace and fafety of the kingdom : for there i$ 

^ nothing 



i az. NAVAL AND MILITARY 

nothing fo dangerous, to the civil eftabli(hment of a. 
ftate, as a licentious and undifciplined army. The 
objed of the mutiny ad> therefore, is to create a 
court invefted with authority to try thofe who are a 
part of the army> in all their different defcriptions 
of oiEcers and foldiers ; and the ob]e£t of the trial 
is limited to breaches of military duty. Even, by 
that extenfive power granted by the leglflature to 
his majefty to make articles of war, thofe articles 
are to be for •'the better government of his forces ;** 
and they can extend no further than they are thought 
neceffajy, for the regularity and due difciplinc 
of the army. Breaches of military duty are' in 
many inftances, ftri^ly defined; they are, fo in'; 
all cafes, where a capital puniihment is to be in- . 
Aided. In other inftances, where the degree of of-, 
fence may vary exceedingly,, it.may be neceflary 
to give a difcretion with regard to the puniihmem ; . 
and, in fome cafes, it is impoflible more ftridly to 
mark the crime, than to call it a negled of difcipline. 

The learned Judge then proceeded to fum up 
the arguments on both fides of the queftion, 
and concluded with obferving that, '• taking the^ 
whole of the cafe together, it is clear that there is 
ground to fuppofe that they (the court) meant to 
convia Grant of the charge. But if, by the nicety 
which they ufed in penning the fentence, that fen- 
tence were to be invalidated, it coukl not be by a ■ 
prohibition, whatever it uMght be by a review, or by - 
an appeal. The moft that can be made of it is ah' - 
error in the proceedings : but we cannot prohibit * 

upon 
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upon that account. The fentence, in the cafe of an 
unfortunate admiral, was certainly an inaccurate 
^ne^ The queftion there was, whether the court 
had not miftaken the law, yet ^ prohibition was not 
tbought of* : but it is unneceffary to difcufs the fen-. 
t^$e further ; it would be extremely a^furd to 
cpniment upon it, as if it were a convi^on before 
magUtrateSy which was to be difculfed in a court 
where that convi£HoA could be renewed/' 

With refpeft to the fentence itfelf, and the fup- 
pofed feverity of it, his Lordihip obferved that 
f' the fevere part is by the court depoiited, where 
k ought only to be^ in the breaft of his Majefty. I 
have no dwbH but that the intention of that was, 
tp leave foom for an application for mercy to hislVb- 
jiefly, from the gpodnds and clemency of whofe dif- 
polition, applications of this nature are always fure 
to be duly confiderisd, and to have all the weight 
\kjsj can poiBbly de&rve/' 

The king has the prerogative of pardoning and 
remitting piiniihment : but his Majefty, until the late 
a£l was pafled^ refpeding prifoners under the fentence 
of a naval court martial, to be . hereafter noticed* 

* The reporter remarks in a note, that, <'it iapiefinDedhii 
Lonjflup. beie alluded to the fentence agamft the unfortunate 
adnural Byng ; and which he has recited with the amendment by 
^ Geo. }• c. 17. f. 3. to the 12th article of war, under which 
he txiSei^ and quoted the Appendix, No. 14. of this treatife^ 
where the reader may confult the faid fentence and a mendment to 
ti|e lajt^ aitick of war.'* 

could 
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could no more alter the fcntence of a court martial^ 
than he could a judgment pronounced in other 
ccmrts of judicature, or the verdift of a jury; unleft 
a recommendation to that effefl: were exprcflfed in 
the fcntence. 

The king has not only the prerogative of pardon- 
ing and remitting the punifliments, ordered to be lA- 
Aided by military courts martial, but, in the event 
of difapproving of the fentenCe, he may mitigate 
the punifhment, or order th€ court to fit again, and 
revife their proceedings. 

In the very recent inftance of a fentence of a 
general court martial, adjudging lieutenant-colonel 
William Jephfon, major of the 17th regiment of 
light dragoons, to be fufpended from rank an4 
and pay, for the fpace of fix calendar months^ his 
Majefty, adverting to the detrimem which a regiment 
as well a$ the fetvice muft at any time> attd mot4 
efpecially in the prefent junfture, fultairt ffom the 
circumftance of afield officer being fufpended during 
fo long a period, deemed it indifpenfable that lieu-^ 
.tenant-colonel Jephfon fliould retire ; but, in confi- 
deration of his having ferved iipward^ of twenty-three 
years, his Majefty was gradoufly pleifed to permit him 
10 tecdvt the f egi^btsed price for his regimental coqx^ 
tnifTidH, from the officer who $^aM be appointee^ 
to fucceed him*. 

<^S6dG<iield OrdtiVfrotn his Roy^ Hijjhnefs the Dvke p$ 
Itotky fmd ll^ kAgs Adtrocate GenaraJ.'»ktter, Februaiy 1 804* 

Appendix, No. LII. . . 

This, 



Thfe, on a fu})crficial view, appears to be an 
alteration of the fentence. But« when it is confi- 
dered that it does not add to the judgment, and that 
it is a fundamental principle of the common law of 
England, of which the marii^l is a branch, that a 
man cannot fuflFer mfe pumdvment than the law 
afGgns, but that he njay fuffer l^r ^ the commuta- 
tion (or rather mitigation) here alluded to, from a 
greater to a fmaller degree of puniihment, exhibits, 
in a favourable point of view, that benign exercife 
of royal clemency, with which, by law, his Majefly 
as chief magiftrate is fully vetted, and who, at all 
times, has it in his power fas Judge Blackflone em- 
phatically remarks) " to extend mercy wherever he 
thinks it is deferved, holding a court of equity in 
his own breaft, to foften the rigour of the general 
law, in fuch cafes as merit an e:K;emption from punifli- 
ment*/' 

By the ftat* 37 Geo. III. cap. 14. imifuled, '^ An 
aft to enable his majefly more eafily and effectually 
to grant conditional pardons to perfons under fen- 
tence by naval courts martial, and to regulate impri* 
(mment under fuch fentence," we find in fubflance, 
in the firft feftion, that, if his majefty fhall extend 
bi^ mercy to perfons liable to death by the fbntence 
of a naval court martial^ any juftice of the cojart of 
King's Bench or Baron of Exchequel- may, on no- 
tification from the Secretary of State, allow the be- 

* 4 Blapk. Com- <;• x^&i. Edit. 1791. 

nefit 
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ntRt of foch condidonal pardoii» as if the hme 
had pafled th^ great feal, attdihall make otdm 
accoidingly. 

24 the juftlce dr ban>fi iJIo^itaif^ th^ {j^&don, to di- 
re£^ the notification, and order it to be filed with the 
clerk of crotm of the court of King^s Bench* 

3* When any offender, ttied by a naval court 
martial, is ordered to be inqnifoiied or kept to hard 
labour, the clerk of the crown is to deliver to the 
perfon. In whofe cuilody he may remain, a certifi- 
cate of bis name, offence, &c. and fuch perfon 
(hall deliver up the offender and the certificate to the 
gaoler. 

4* The clerk of the crowiji, upon application for 
that purpofe made, is to deliver a certificate cor^ , 
taining the name, offence, place of convidion, and 
. terms of pardon ; which Ihali be {ufEcient evidence 
of the conviSion of fuch offender^' 

5* Hismajcfty may remove perfons under fen- 
tcnce of death by a naval court martial, but re- 
prieved during his - majefty's pleafure, or under 
order of tranfportation by virtue of this aft, or in 
confinement undier fentence of any court martial, 
to fuch places, in fuch manner, and with Tuch re- 
ftridUons, as he is empowered to do with refpeft to 
offenders under fentence of death, but reprieved 
during his majefly's plcafure ; or under fentence or 

order 
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* otder of tranfportacbn, is by to z€tj pafled in ijie 
:>a4th year of his prefait ma^eftyy intituled, *' An 
a£t for the efie&ual tninfportatioa of felons, and 
other dBFenders, and to allow the removal of pri- 
foners in certain eaics, and for other purpoCes there- 
in fpecified." 

6. The laws, touching the efcape of felons under 
fentence of death, to be applied to offenders, under 
' like fentences by a naval court martial, if allowed 
the benefit of a conditional pardon. 

By the mutiny aft, his majefty may alfo change 
capital punifhments, awarded by general courts mar- 
tial, into tranrportation for life or a term of years ; 
and if the offender return, before the expiration of 
his term, he fliall fuffer death. And when his ma- 
jefty "fhall intend fuch fentence to be carried into 
execution, or exchanged to tranfportation, the fen- 
tence, with his pleafure, fliall be notified by the judge 
advocate general to one of the judges at Weftmin- 
fter, who fliall make the neceffary orders, &c. • 

In the army, the king, or commanders in chief, 
delegated with the authority of convening courts 
martial, have alfo the power of ordering a review of 
tlie fentence pronounced ; but this power is limited, 
as it is declared, by the mutiny aft, /* that no fen- 
tence given by any court martial, and figned by the 

* Mutiny aa (1804), fca. 6. 

f prefident 
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fcefident thereof* fhall be liable to be reri&d iMiy 
than once*/* Hoice^ the fimtcwe of aa army court 
nartU k incomplete till it receive the roj^at fane- 
-tiotiy or that of dke pcrfon duty authortfed hy the 
•fovere^ii to a|ipra<re of tbe&me^ and to enfc^ce 
its execution. Previous to the year ty^o^ a gene- 
ral commanding in chief was empowered to order 
the revtfai of aHy fentenee by a court martial as often 
a» be pkafeds ^nd, on that pretence, to keep in con- 
fioem^t a vtkixk who bad been acquitted upon a hir 
trial. 

That the royal prerogative may be cxercifed on 
all occaiionsj^ in difmiiling officers from the fervice 
without putting them to the form of a trial, is un- 
queftionable j and we' have already ihewn that of- 
ficers of rank, in the navy have been, difmifled, even 
after having been tried by a qourt martial, and ac- 
(Quitted of the charges exhibited againfl them f. 

By the 1 7th feSion of the mutiny afl: (i 804) it 1$ 
cnafted, that no general court maxtial fliall confiil 
of a kfi number than thirteen commiflion officers, 
except the fame fhall be holden in Africa or in 
New South Wales: in which places fuch general 
court martial may confift of any .number not lefe 
than five, of whom none fhall be under the de- 
gree of a comtniffion officer : nor fhall the prefi- 

♦ Mutiny A<5{ 1 804), (e6t. 12. 

f The cafe of Admiral Earl of Torrington and Rear Admi- 
.;ial ^'it John Munden, already noticed. 




dent of any general oam mafdal bt the toatmin* 
der in cjfief, nbr governor of the gtmifon where th<i 
offender fliall be trkd, not under the degree of a field 
officer^ unlefe where a field officer cannot be hkdi 
nor in any cafe whatever under the degree of a 
captain. 

The reader Will perceive that this differs e&iu 
tially from the conftitution of a naval court mattiaU 

For, by the a^ of ♦ parliament^ no ^\xn 
martial to be held or appointed Ihail confift of 
more than thirteen or lefs than five perfons, to 
be compofed of fuch flag officers^ captains, gt 
commanders, then and there prefent, as are next in 
feniority to the officer who prefides at the court mar« 
tial. It is alfo therein contained that nothing fhali 
extend or be conftrtted to extend to luthorijKe and 
empower the Lord High Admiral, or the Corn* 
miffioners for executing the office of Lord High 
Admiral, or any officer empowered tp hold courts 
martial, to dired or afcertain the particular number 
of perfons of which any court martial to be hel4 
or appointed ihall confifL 

Among the many reafons, that have been at <li|i 
ferent times urged, agamft trials by courts map» 

♦ Stat. 2t Geo. n. cip. 35. See ibftimft af daufeg, Api^ 
fendix, N04 II. ftGL it and 13. 

V0L.L K tial. 
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dal, there is no one which, upon a flight con- 
fideration, appears more cogent and conftitutional 
than that of the inferior officers, feamen, and foldiers, 
not having the privilege of being tried by their 
peers or equals. 

But, upon a clofer review of the fubjeft, it will ap- 
pear impraSicable to introduce this right, fo 
ftrongly contended for, refpeding the formation of 
courts martial, without at once altering the whole 
fabric of the inftitution ; for, if the inferior officer 
be admitted on the trial of an inferior officer, 
why not a feaman or foldier on the trial of his 
brother feamen or foldiers ? And it is obvious to 
every perfon, acquainted with the prafUcal parts 
of a naval and military life, that this meafure 
would defeat the end of its formation, and, by 
"a confederacy between the parties, that the power 
of punifhment Would be annihilated, and, fubor- 
dination, the very foul of difcipline, be deftroyed. 

We muft recolleft too, that a jury fo formed, 
would be in direfl: oppofition to the principle of 
impannelHng juries in our courts of law, where 
impartiality and difunion of intereft are the leading 
features* 

In the prefent mode of forming courts martial, 
a powerful objedtion is raifed as to the admittance 
of feamen or foldiers, fuice their education and 

4 fubordiuate 
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fubordinate fitUations would be incompafible with 
the dignity and folemnity of a court, where the 
charaders of judg€ and jurors are neceflarily 
blended. 

It has been urged likewife, that officers, below 
the .rank of captains in the navy, have not the fame 
privileges as their brother oiHcers in the army, who 
fbmetimes fit as members of • a general court mar-* 
tial, provided a fufEcient number of field officers 
and captains cannot be conveniently aifembled * ; 
fince, conformably to th6 pradice in the army, 
a captain and four, or even two, fubaltems, may 
conftitute a regimental court martial f. But whe- 
ther any innovations, by adopting fpeculative me- 
liorations of this nature in the navy, would be 
more efficacious than the prefent mode eftablifhed, 
is problematicaL 

Military courts martial are dther general, for the 
trial of crimes of magnitude ; or regimental or jpir- 
rifotiy for the cognizance of fmaller offences. A 
general court martial is held either by dired autho- 
rity from his majefly, under the royal fign ma- 
nual, or by a delegation of the royal authority to 
a general .officer having the chief command of 

♦ Adye's Treatife on Courts Martial, p. 88. 

f Ibid. p. 89.— The Mutiny Ad and Articles of War con- 
tain no regulations with refpedl to the rank of officers at regi- 
mental courts martial, but the ufual pradiice is as above no- 
ticed by Mr. Adye. 

K 2 a bo- 



P$t VXSALJOm mLITAIlY 

a^hcMly d? ibvocs, sivirhin any particular part ^ Ki$ 
majefty's dominiom*. in d)c forwer cafe the 
warrant, for hatding the general court martial, 
ufually contains the names of the prefident aad 
all the members who compofe the court ; and fuch 
warrant is direded to the Judge Advocate General, 
or his dq)uty. In the cafe, where the couait is 
afiembkd by a genecal officer commanding m chief, 
who has the royal authority delegated to him, an 
ataderxr warrant is dineftcd, by the commander in 
chidT, €0 the prefident alone ; and orders are ifiued, 
by the fame authority, for certain regiments tofurmfli 
each a certain quota of officers, of a rank theretn 
ipeciiiad, to be members of the court, and to re- 
turn their names to the office of the adjutant ge^ 
nerait. 

Regimental courts martial are held by virtue of 
the articles of war}, fed. i6, under the head of 
udminiftrethn of jii/iice: which pro^de that the 
eon^miffioned officers of every regiment may, by 
the appointment of their -colonel or commanding 
officer, without any fpecial warrant from his ma- 
jefty, hold regimental courts martial for the en- 
quiry into fuch difputes or criminal matters as may 

. ■♦ 

♦ Mutiny Aft (1804), feft. 10. 

f See forms of warrants .under the kiag's fign maniial» aifo 
a warrant by a commander in chief^ Appendix No. JLVI. 
LVII. and LVni. 

J Articles of War (1804), ^^^- ^^- ^^' '^ and ij. 

come 
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come/ before tfaem, and for the inflidting corporafi 
or etiier put '^hmente for fioall Q£p3ac6&, win flialL 
give judgement by the majority of voicesf, but nor 
fenleace to be executed unttl confirmsd: by^ the 
commanding ofBcer ^^^ not bemg a member of the 
court mardal ; and it is lifeewife declared, that no 
regimenal court martial (ball confift of loh, thsu^ 
Jlfte officers, excepdsig in cafes where that nun^ett 
cannot be conveniently aflembledi wbsn three may 
be fuificient, who are iikewife to- determine upon 
the fentence, by the majority c^ voioe;^ t« 

Where a fuffident number of officers, of the 
iame corps or regiment cannot be had, the com^ 
manding officer or the goverjaor of the garrifon, 
fort, cattle, or barracks, may appoint officers, from 
different corps, to compofe the re^mental court 
martial ; and the fame power is given to the com* 
manding officer in aiiy town or place, with detach- 
ments of (Afferent corpsr I. The ufu^ pradice of 
conftitudng a regimental court martial, is to. appoint 
one officer of the rank of captain as prefident^ and 
the other four members, fubakems, if they can 
be conveniently aflembled ; if not a captaia and 
two fubaltems^ will be fufficient to conftitute the 
court. 

' !l^ the articles of war, his majefty hatf laid down 
reguladons for conftitutuig another fpecies of mi- 

* Military Art. of War (1804), fed. 16. art. 12. 
t IbkU SHt. 1^3. t ^^^* 1^* »t, 14. 
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lltary courts called detachment courts martial. Thefe 
arc for trying officers not commiffionCl by his ma., 
jefty^ or by any general officers having authority 
to grant commiffions, but aj^ointed by warrant 
under the fignature of the colonels or commandants 
of the corps to which they belong, hence they are 
diftingiiiflied by the appellation of warrant officers *. 
It is thereby declared and direfted, that, in all cafes 
where the offence charged againft any warrant 
officer may not be of fo heinous a nature as to re- 
quire inveftigation by a general court martial, fuch 
officer may and fhall be tried by a detachment court 
martial, to be appointed by the general officer com- 
manding his majefl:y*s forces in the diftrift where 
the corps fhall be fituated, if in Great Britain, Ire- 
land, Jerfey, Guernfey, Alderney, Sark or Man, 
and if in any of his majefty's dominions beyond 
the feas, or in foreign parts, by the general com- 
manding in chief on the ftation; which detach- 
ment courts martial are to be held and to proceed 
i^ the nature of regimental courts martial. Pro- 
vided that fuch detachment court martial fhall not, 
in any cafe, confifl of lefs than five commiffioned 
officers, of whom not more than two fhall be 
taken from the regiment, in which the warrant 
officer to be tried is ferving ; that the prefident of 
fuch court martial fhaJl not be under the degree 
of a field officer j that not more than two of th^ 
other members fhall be under the degree of a cap- 

f Sedion i6. ait* 15, i6| and 17. Articles of war^ 1804. 

tain J 
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tain ; and that no fentence of fuch court msirtial 
fhall be put in execution, if the trial fhall have 
taken place in Great Britain^ Jerfey, Guemfey, Al- 
dcrney, Sark or Man, until after a report fliall 
have been made to his majefty, and directions 
iball have been fignified thereupon through the 
commander in chief of his majefty's forces, or 
(in his abfence) through the fecretary at war ; or if 
in Ireland, or in any of his majefty's dominions 
beyond the feas, or in foreign parts, until fuch 
fentence fhall have been confirmed by the general 
officer commanding in chief on the ftation, who 
is thereby authorifed to caufe fuch fentence to be 
put in execution, or to fufpend, mitigate, or re- 
mit the fame, as he fliall judge beft and mod 
conducive to the good of his majefty^s fervice, 
without waiting for farther orders : Provided alfo, 
that no ' court martial fliall have authority by their 
fentence to award corporal punifliment, in any cafe 
of a warrant oiEcer ; nor fliall a warrant officer be 
Kable to be reduced, by the fentence of either a 
general or detachment court martial, to ferve in 
an inferior fituation, unlcfs he fhall have been ori- 
ginally enlifled as a private foldier, and fhall have 
continued in the ferviee imtil his appointment to be 
an officer by warrant. 

The members of a regimental garrifoiv or de- 
tachment court martial have not, ^s in trials be- 

' K4 fore 
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hte a general court martial, the affiftance 6f a 
judge advocate or his deputy ; neither an the mem- 
bers or witudfes fwopii as thofe of a genera} court 
ttartial. 

The proceedings are regularly committed to writ- 
ingj dther by th« prcfident, or by any of the mem- 
berJ>«f the co\i(|^amed by the prefident ; and the 
fentence is figned only by the p^fitient. But it is 
io be remarked^h^t, at ni^al courts martial, the 
fentence is always figned by the prefident and every 
inember compofmg the court. 

9 

As the fentences, of all military courts martial, 
are not to be put in es^ecution until approved of by 
his majefty, or the commander empowered to con-* 
vene fuch courts } |he court, in the event of di£? 
approval, may be direfled to revife the fentence, 
and teconfider the proceedings : but this power is 
very properly reftrided; for, as hath been faid, it 
is declared by the mutiny a^, that no fentence ihall 
be more than eipcp liable to a revifion. 

The fentence, of a regimental or garrifon court 
mardal, is only fubjeft to an appeal under the dr- 
cumflancei to be hereafter noticed ; and which are 
pofitively declare^, in the the fixteeath fedion of the 
fecond fU'ticIe of war ; the members tkQvH therelbre. 
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hi fiich bftsmsce) be extremdy circttinfpe£b, that 
thar judgment i$ founded on the principles of mili- 
tary laws and uiage, as veil as on thofe of honour 
and equity. 

The cafes of appeal alluded to are declardd ex<< 
prefsly, in one article of war, in the following words*: 
** If any inferior officer, non-coijimiflioned officer, 
or foldier, (hall think himfelf wr^fged by hu cap* 
tain or other offit^f , commanding the troop or com- 
pany to which he belofigs^ he is to complain there* 
of to the commanding officer of the regiment, who 
|s required to fummon a regimental court martial, 
for the doing jufUce to the complainant ; from which 
regimental court martial, either party may, if he 
ftill thinks himfelf aggrieved, appeal to a general 
coiut martial ; but if, upon a fecond hearing, the 
appeal fhall appear to be vexatious and groundleis, 
the perfon fo appealing fhall be puniihed, at the dif-* 
cretion of the £dd general court martialt*'^ Hence, 
we perceive that, in the military code, there isaproper 
check to ill-founded accufiuions }. for, if the charges 
be groundlefs and vexatious, a general court mar* 
tial has the power of inffi£ting a difcretionary punifli^ 
ment, on the falfe accufer. In this refpe£t, the mi* 
litary has the advantage over our naval courts 
martial^. 

* Bifilitary Aitxctes of War, (1304)9 feA« 16. art. t, 
f Military Articles of War, fed. 12. art. 2. 
:( It is proper to note, that a regimental court martial can- 
Bot adjudge a commiffioned ofBcer to iny puniibmcnt, but only, 

like 
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In confidering briefly the nature and extent of 
appeals, from regimental to general courts martial, 
it is apparent, from the fecond article of war of 
the 1 2th fe£tion above recited, chat the append is 
limited to cafes, where an inferior officer or 
foldier ihall think himfelf wronged by his cap- 
tain, or other officer commanding the troop or 
company to which he belongs ; and he is to com* 
plain thereof to the commanding officer of the regi- 
ment, \yho is authprifed to fummon a regimental 
court martial, but from which either party may, 
if he think himfelf flill aggrieved, appeal to a 
general court martial. 

The i«th feftion of the mutiny aft has, however, 
from its indefinite and general tenor, frequently 
perplexed military men, relative to the nature and 
. extent of appeals. - It is therein declared and en- 
• afted, that no officer or foldier, being acquitted or 
convifted of any offence, (hall be liable to be tried 
a fecond time, by the fame or any other court mar- 
tial, for the fame offence, ** unlefs in the cafe of an 
appeal, from a regimental to a general court mar- 
tial ; and that no fentence, given by any court mar- 
tial, and figned by the prefident thereof, {hall be 



like a court of enquiry, the members give their opinion, whe- 
ther the charge be well or ill-founded. If the charge be adjudg- 
ed unfounded, the accufer may flill, on the grounds of thinking 
himfelf aggrieved or wronged, appeal to a general court mar- 
tial ; and if, on the contrary, the charge be adjudged well found- 
ed^ the Qf^cer accufed may appeal to a general court martial. , 

liable 
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liable to be revifed more than once." Miliary 
writers, in comparing and coupling together this 
laft mentioned feftion of the mutiny aft, and the 
fecond article of war of the twelfth feftion, have 
diflFered in opinion relative to the import and conr 
conftruftion of them. Mr. Adye remarks *, ♦* to 
fix the proper bounds (to appeals) is a matter of a 
very delicate and interefting nature, as well with 
regard to the foldier as the fervice. Should it be 
underllood, that appeals are of right due in all 
cafes, much inconvenience might enfue ; as con* 
fcious offenders would be induced to appeal, merely 
for the fake of delaying punifliment, and would be 
moft apt to do fo, when there was either an imprac- 
ticability or great difficulty of convening a general 
court martial ; and yet, on the other hand, it may 
not be eafy definitively to point out, in what in- 
ftanc^s they ought to be allowed or refufed/' 

Mr. Sullivan, in his Thoughts on Martial Law^ 
takes no notice whatever of the right of appeal. 

Mr. Ty tier, a more recent writer, in his Effay on 
Military Law, is of opinion, *^ that an appeal lies, 
from all fentences of regimental or garrifon courts, 
to general courts martial ; and that the members are 
liable to profecution for an iniquitous judgmentf.*' 

♦ Treatife on Courts Martial, part i. c. t. 
^ Effay on Military Law, p. 185. 

la 
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la tHe chaptes relative to Appeals frbma r^i* 
mental to a general court martkd, Mr. Tytler rer 
marks that, by the enadmenit of the 1 2tb fe£Uon 
of the mutmy aft, ^^ it plainly appears that a right 
of appeal is underftood to be competent, fromi the 
Sentences of regimental or garrifon courts, to gene* 
fai courts martial ; and, as there is not to be £o\mdy in 
any part of the mutiny 2& or articles of war, any 
limitation of this right of appeal to particubir cafes, 
or any prohibition of it in others, it mud be pre** 
fumed that a right, thus recognifed in general 
terms, and which is foimded both in juAice and ex- 
pediency, is competent, whatever be the matter or 
fubjed of trial, to any party who judges himSslf 
aggrieved by the fentence of a regimental or gar- 
rtfcn court martial *•" 

■ 

As there is no mention made of an appeal, from 
a regimental to a general court martial, in any other 
fedion of the mutiny z& or articles of war, than 
the two above noticed, we can have no hefitation 
in forming a decided opinion on this point ; fo far 
as the legal right of appeal extends from a regi- 
mental to a general court martial^ and which ap* 
pears to be given only in the caie mentlorcd,. inthe 
fecond article of war of the i sth feftion. If, m 
ftrid conformity to the rule of definhicots, in all 
cafes fufceptible of doubt, we adhere to the literal 

^ Eflay on Military Law, p. 3 J7« \ 

import^ 
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import, tme memiagy and fpirit of a fuUre<|Qent 
claufe or article, HhiftratiYe or expbaatory of iaQ 
antecedent one, there can remain little doubt or d^ 
ference of cptnion ^n this queftion ; fince, accord* 
ing to the natural conftru6ion to be put on the i ftth 
fe£lioa of the mutiny ad, and the fecoiid article of 
war •{ the 1 2th ftSdon^ framed in con&ipience of 
fuch mutiny ad, it evidently appears, that an ^ 
peal, from a regimental to a general court martial^ 
extends only to the cafes particularly fpecified ia 
the faid article of wan 



Moreover, the 24th feSion of the mutiny aft, 
which empowers his majefty to form, make, and 
eftabliih articles of war, &c. gives additional flrengtli 
to this opinion, and puts the queftion beyond 
the poffibility of a doubt : for no other article, 
than the fecond of the 1 2th fedion, mentions the 
right of appeal from a regimental to a general 
cpurt martial, and that matter is clearly limited 
to the cafes therein fpecified ; and furely the 
general wording and exception, contained in the 
1 2th fedion of the mutiny ad, cannot by any 
implication, be conflrued to. confer a right of 
appeal in any other cafe, than that which is fubfe* 
quently enaded, and exprefsly declared in the fe- 
cond article of war of the 1 2th fedion. 



By 
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By the 25th fedion of the mutiny aft, his ma^ 
iefty is empowered to ereft and conftitute courts 
martial, as well as to grant his roval commiffions 
or warrants for convening and authorifing others to 
convene courts martial ; with power to try, hear, 
and determine ^y crimes or offences, by fuch arti- 
cles of war, and to inflidt penalties by fentence or 
judgment of the fame, &c. Hence, we perceive, 
that his majefty, thus vetted with authority by the 
legiilature, has framed feveral articles relative to 
conftituting regimental, garrifon, and detachment 
courts^martial ; namely, the 12th, 13th, 14th, 15th, 
1 6th, and 17th articles of the fixteenth fedion, in 
which the principle or right of appeal is in no way 
whatever mentioned or recognized. 

Should an appeal be made^ from a regimental or 
garrifon court, to a general court martial, in the only 
pofitive cafe prefcribed by the faid fecond article of 
the 1 2th feftioh; the fimple declarations made by the 
witncffes, at the Regimental or garrifon court martial, 
would then be confirmed on oath, before the general 
court. All proper queftions might be put to the vdt* 
Iiefle8,and they would be crols examined by the court 
or the parties. Should it be neceffary, additional evi- 
dence might be adduced, and the whole proceedings 
would be recorded by the judge advocate, and fen- 
tence pronounced with the fame formality, as; if the 
offence were of that magnitude, as to have been in 
the firft inftance cognizable by a general court mar- 
tial. 
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rial. For fmall offences, committed by non- commif- 
fioned officers or foJJiers, fuch as abfenting them- 
felves from, their troop or company without leave, 
drunkennefs, negleft of duty, hiring of duty, &c. 
a regimental court martial has the power of adjudg- 
ing a puniihment proportionate to the offencie ; and 
fuch non-commiffioned officer or foldicr cannot, 
after trial, legally demand or mafce any appeal to a 
general court martial. Indeed, it is highly expe- 
ditot, for the good of the fervice, th^it, in fuch 
inftances, noil-commiffioned officers and foldiers 
Ihould be precluded from making an appeal. The 
colonel or commanding officer, who is to approve 
of th« fcntence of a regimental court, and in whofc 
bread tefts the power of directing a revifal of the 
fentence, or a reconfideration of the proceedings, 
and of remitting the whole or part of the corporal 
or other puniftiment to be inflifted, will always have 
that proper controul and check over the regimental 
court, in cafe the members may have adjudged a 
punifhment that exceeds, in feverity, the nature 
and degree of the offence. 

The offences, fpecified in fever al of the articles of 
war, and which are cognizable either by a general, 
regimental, or garrifon court martial, appear, at 
jfirft confideration, on reafonable grounds, to leave to 
a non-commiffioned officer or foldier, the right of 
appeal from the inferior to the fuperior court* ; but 

* Se£Uoji 3. art. I. — Sed. 6. art. 4. — Se6l. 9. art. 1.— 
Se6L 13. art. 2^ 5. j. — SciS. 14. art. t, 2, 3, 4, 5. 8 and 9. 

when 
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when the oSender has, in the firft inftanee^ fubmJt« 
ted to be tried by a regimenal or gamfon court 
martial, he ought not afterwards, on the fame pa« 
rity of reafoning already urged, be admitted to ap* 
peal from fuch judgment to that of a general court 
martial. 

If the party, however, before the commencement 
of proceedings, were to objed to be tried by a regi- 
mental or garrifon court martial, and petition to 
have his offences tried by a general court martial^ 
then indeed, it would be proper, provided it wa$ 
not attended with manifeft inconvenience to the fer* 
vice, to comply with his requcft. 

Should a non-commiilioned officer or foldier, be 
brought before a regimental court martial for mu« 
tiny, defertion, or any of the higher crimes cog* 
nizable by a general court martial, he might not 
only plead the incompetency of the regimental court 
martial to try him; but, fliould this regimental courts 
even without a foldier's availing himlelf of fuch a 
plea, proceed in the trial, and adjudge a puniih« 
ment for a crime not within the jurifdidion of the 
court, the members would, collectively or individu-' 
ally, be liable to profecution in a court of juilice, 
for the illegality of their proceedings. Or, fhould 
a non-commiilioned officer be ignominioufly degrad* 
ed, and adjudged alfo to receive fevere corporal 
punifhment, by the fentence of a regimental court 
ffiartial, he might, on the grounds of irregularity^ 

a» 
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fts wdl as the excef^ve feverity and iAjuftice of i^e 
regimental court in its proceedings, prefer a peti- 
tion to the commander in chief, ftatmg his griev- 
ances, andjrequefling an appeal from thefentence to 
a general court martial, and which, the comman- 
der in chief could not, with propriety, refufe. 

W • I 4 > > , 

t 

I «^ ». • « • 

We hav6 isi recent inftance iii point, which hap- 
jpened at the Cape of Good Hope,. May 18024 
Bcrjeint Jofeph Ginger, of the 34th regiment, was 
tried by a regimental court martial fpr difobedienc« 
of orders, being out of his bai^raeM after hourSj 
and for unfdldier*like behaviour to Lieutenant Daw^ 
fon ; he was found guilty arid fentenced to be re- 
duced to the ranks, to ferve as a private foldier^ 
and alfo to deceive 500 lafhes. The irregularity of 
this fenr^lice was aggrtivated by Serjeant Ginger, 
havings for the fame offences, previous to the faid 
trial, been degraded by the colonel of the regi- 
ment from the rank of ferjeant major, to that of 
ferjeanti A general court martial was accordingly 
affembled to try the appelliint, SerjeJairit Ginger, and 
the court paffed the following refolution i " It having 
been clearly proved, that the appellant was ferjeant 
major of the 34th regiment, and regularly muftered 
as fuch, and tried by the regimental court martial 
from which he Jbis appealed as a ferjeant. It there- 
fort appears to the court, that the proceedings of 
the regimental poiirt inartial werfe inValid, in las much 
tu that the appellant was not by any fufEcient au- 
thdrity reduced^ from the rask and pay of a ferjeant 

Vox*. I. L major 



U6 MAVAL AMD RKLrTARY 

major to thit of a ferjeant. The general court 
martial, therefore, reft their proceedings until this 
opinion be fubmitted to the commander iit chief, 
and receive his orders as to any further inveftiga- 
tion." 

• *«*.*. 

The refult, after further inveftlgation had taken 
place, was, that the commander in chief confirmed 
• the opinion' of the general' court marrial, widi re- 
fped to the irregularity of the regimental court, 
directed the proceedings to be cancelled accordingly, 
and ordered Serjeant Major Ginger to be reieafed, 
and return to his duty as ferjcant major of his ma^ 
jefty's 34th regiment *. 

Several of the military articles of war define ex- 
prefsly thofe offences, which are cognizable only by 
a general court martial t.J others define precifely 

fuch 

* The particulars of this trial are given in ^ppendi^. No. LV. 
both on account of tba fingular circumftances' attending it, ^» 
well as a formula for the mode of proceedings at a gener^ court 
martial, in cafes of appeal. 

f Offences cognizable by a general court martial, \dz. 

In feftion i . art. 4. Profaning churches, or offering vib- 
lence to chaplains. In fe^ion 2. art. i. Traiterous or dif- 
refpeftful words by ofScers. 2. Officers behaving with difrefped, 
' to the general or commanding officer. 3. Mutiny. 4. Not fnp- 
preffing mutiny, or countenancing it. 5. Striking or drawing 
any weapon againft a fuperior officer. In fe^^ion 4. art. 2* 
Officers figning falfe certificates. 3. Officers making falfe muf- 
ters. 4. CommifFary orxnuiler mafter taking money on a mttf- 

ten 
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.ploh oBFeiifes asare ccj^iza^ledlher by %g(9i«lll 
or by a regunental court ^nartial } o^^rs mejitioii 
a few fmaller offences which are cognizable by a 
regimental court martial j fome articles exprefe ihf 
offences to be puniihable by a court martial, without 
ilefiMlig general or regimental ) and laftly^ tiStre 

. • ■ ^. luftt 

ter. In fofSipa 5, art. i. Officers inakingfalfenetunifc ^. Not 
traafkiitting ihonthly returns tQ. tbecommaodor in chidfy au)d 
fecretary at-ww. Sediiop 6. wrt» i* iDtefertioh/ ^. Offioeis 
eQleftaimo^i .and . iiot cQnHniog defertcrs. 5. Ferfuaduig ooe 
to defert. . S^dion 7. art. 4. Refilling ofiLcers^ in quelling frayft 
and .diforders. Section 8. art. 4. Officei^ making improper 
txa6libns^from futlers, &c. 5. ConniTing at otbfir^ fetiinff' pro^ 
vifipni at ^e^Qorbitant rates. Sedtiotk -9. -arti i. Refufing 4^ 
negledling to-moke up accounts. 5 . Officers refuiiiig ta fee JUlP- 
tice done, if any perfpn fhall be abufed or wronged by a fol- 
dier. Seftion ro. relative to carriage 'on the march. Se6Uon 

11. ;.4rticles J. ?c 2. R«lative to Crip^^ puniihable by taw, 
' Se£lion ij art. t. Commanding officer, ilorekeeper, or com- 

miiraryr feli^pg military (tores without orders. 4. Warrant ol|c^ 
embfezaling qr jnifapplying . regii^ental inoney. S^£tiQA H' 
^rt. ';. QfEicers conniyiag at.tlie hiripg of .duty. ' Xo. Sie^piOg 
upon poft. 1 1 . Violence to any one who briugii.proyi$0p.8 \p 
c^mp or quarters > puniihment </^*/?/A, .without any alternative. 

12. Forcing a fafeguard, punifhment death. 13. Making kngiwn 
' the watch'-word, or* giving a falfe one. 14.* Making faMe alarms in 

jcamp or quarters. 1 5 Holding correfpondence* with-aa enemy. 
:x6. Relieving or iharbounitg an-enediy* t8. Gping in.f^arch 
of plunder.' 19. Calling away arms or ammunition, ao^ Mifi^- 
having before the enemy. 21. Compellijig ethers io;mHbd»te 
before the enemy. Sedion 1 6. wt. ,2^* Officer breajpng Us 
arreA, f 8. Commiffioned pfficcV eannot be c^eijed .but ]>JA 
general court martial. - •» 

* ^ Xa^ Offenctt 
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^arc three articles of the i6th feftion, which appfy 
-folely to the offences cognizable by detachment 

* — ^ - •' - — ^— -- — - - ■ ^ ■_ — ■ 

Offences cognizable either By i general,, or regimentaT, or gar- 

rifon court martial, viz, 

' SedioA T^ artk.!". Non-c onmiffioned officer or fol£iei? ut- <> 
^0ng traiterous or difrefpedfiil words. SedHon 6. art. 4. Sol. 
diers abfenting themfelves from their troop or company* Sec 
tion 9. art. i. Demanding biHets for quartering more men 
^fiian tiir effeftive number; Scftion 1 3> art. 2*. Non-conamiT- 
fioned officers or Mdiert waftmg ammunition, delivered out for 
fervicel • 3 . SeUiiig or fpoiling arms* 5. Non-cotnmiffioned offi- 
cers eoibezzlibg money. • Sedion 14, art. 1 ; SpoSing the pro- 
perty of individuals. 2. Soldiers^ abfenting themfekes a mile 
from camp, 5 . Lying all night out of camp or qwftem* 4. Not 
ittiring to quarters^ at the beatiag of the retreat. 5. Not rt- 
jiairing at the ti^M^ fixed to the paradeof exercife> &c« S. Quit- 
ting^ platoon or divifion without leavr. 9( DrunkeoneCk 

Offences cognizable by a regimental court martial, viz; 

Se6Hon: ir. art. 2. Inferior officer or foldier, thinking himfelf 

'wronged by his captain or other officer cominan£ng the troop 

( er company, may complain to the conmianding officer of the 

vegiment, and afterwards appeal. Sedion 14^. Soldier hiring 

his duty. Sedion-i^ articks ^2 & 15.^ Regulate regimentad 

' courts • martiaL 1 

Garrifon courts martial are regu&tedby feSion 16. art. 14. 

Detachment courts msutial regulated by feStion 16,. articles 
J5, i6p & I7»^' 

Offences cognizable by a court martial widiout defining 
general or regime&tal, &c. Sa^n x. art. i. Abfentiiijg, 
Irom divine fervice, and irreverent behaviour. 2. Swearing or 
Cttcfing. 5. Chaplain abfenting himfelf from the regiment 
6. Chaplakis guilty of drunk^nefs^ Se6Uon 7. art. 2. Sending: 
a challenge. 

courts 
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courts ixxaitial, \trith the rules for constituting fuch 
courts. 

In none of thefe articles, are there to be found 
(except in the "id 4d{ the 12th feftion) one word 
rdatiye to the right of appeal, from the fentences 
that may be awarded by thefe inferior military courts^ ' 
On the contrary, they exprcfsly declare, that the fen.- 
tencesof reginaental, garrifon, anddetachmentcourts 
martial, are not to be put in execution, until they 
are confirmed by the xcfpeflbive authorities, which 
dire£ked„ their being convened : namely, by the 
colonel or commanding ofEcer (not being a mem<- 
ber) of the regimental court martial, or by the 
governor of the garrifon, fort, caftle, or barrack, 
wherein the garrifon court martial may be held 5 
and if a detachment court martial, the fentence 
cannot be put in execution, fliould the tiial have, 
jtaken place in Great Britain, Jerfey, Guernfcy, 
Aldemey, Sark, or Man, until confirmed by his 
JVIajefty^ aad-direSions be given thereupon, through 
the commander in chief or fecretary of wan If 
in Ireland, or in foreign parts, until fuch fentence 
{hall have beipn confirmed, by the general officer 

commanding ip chief on the flatiofu 

To inilitute an inferior, or, what may be termed 
a divifional court martial, in the navy, analogous to 
die regimental courts in the army, we apprehend^ 
wptfld not be adecjuate to the ends propofed ; when 

1^3 it 
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i is confidered, that, according to the ahcieht prnc^ 
tice of the fea, and as eftablifhed by the 4th article' 
of the General Piinted Inftrudions, under the 
head Rules of difci^Une and good government ^^ to be 
dbferved on board his majejlfs Jhips of war ^ a cap* 
tain or commander of any of his majefty's fhips or 
teffels, has the power of inflidting * punifhment 
upon a feaman in a fummary manner for any faults 
or oflfences comfnitted, contrary to the rules of dif-» 
oipline and obedience eftablilhed in the navy : this 
^ower the framers of our naval article^ and orders' 
tvifely confidered preferable, to eftablifliing inferior 
courts martial for trying trivial offences, as calcu-» 

* By the 4th article pf the Printed Inftrud^ions, under the 
head of Rule$ and Difcipline, &c. a captain is not to pumfit 
a feaman beyond x 2 lafhes upon his bare back, with a cat-of-nine^ 
tails ; but, if the fault fliall deferve a greater puniibment, he \% 
lb apply for a court martial* And though captains frequently 
punilh by infli6tijig two or three dozen lafhes at a time, when* 
^e offence is attended with aggravating circumflrances, or where 
it is. of fiieh a^nature as to fall under different articles ; and, tipofi 
jfchTs^latter cooflruftipn, a feaman may bepunifhed with three 
fdozen for gettipg drunk, which offence ' falls under the 2d 
irticle, and in that ftate may difobey his officer, and quarrel 
^i light \v9th fdme perfbn in the fleet,' which brings him' under 
the 2 id and 23d articles ; yet, by adhering to the Hteral xs&r. 
port of the Printed Inflruftions, no more thanr one dozen of 
lafhes at a time can be legally inflided by a captain for the fault. 
it U juftifiable only from ancient pra6tice and the ufage of the 
fiavy, arid it may even be depmed feraty in a commander to punifh* 
occaiionally, offepders with two Or three dozen lafhes, rather 
t^an bring them to a court martial. 
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hied lefs .to obftru£l his majefty's fcrvice at fea, aad 
as carrying more promptly into execution the rule» 
and articles laid down for its regulation. 

* ■ 

,:M6reover, the public puniflimcnt of fmall crim«$ 
IS attended with falutary effeds, and makes a 
great impreffion on men's minds, and, by deterring 
them from fmaller, will effedually prevent the 
greater. 

'there is a power which is exercifed by capt^ns 
and commanders, by their own authority, and 
iherely refulting from ufage, that has often been a 
topic of animadverfion in the fervice, that is, the 
power of degrading a petty or non-commiflioned 
oiBcer. to the fituation of an ordinary feaman, or 

^ 7 

fwabber of decks, after he may have been rated 
on the books, mafter's mate, midfliipman, quar- 
tcr-mafter, corporal, gunner's mate, or boatfwain's 
mate, &c. Although this power be not fpecially 
recognized by the articles of war, or general prin- 
ted inftrudions, yet it haying been the ufage time 
immemorially for captains to exercife it, on proper 
pccafions, with due difcretion, the juftice and 
.policy of the authority may perhaps be admitted. 
The captain being authorized to rate his Ihip's 
company, according to their capacities and merits, 
and for whofe difcipline he is refponfible, it is but 
juft, that, on conferring on any one a rank, which, 
by bad condud or demerits, the tion*commiilioned 
officer afterwards forfeits, he that gave fuch rank 
i. .. L4*i fliould 
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Ihould have the power of taking it ^vny. This 
authority, however, if abufed, or made fubfervient ' 
to the arbitary will and pleafure of a commanding * 
officer, will bear moft peculiarly hard, on young 
gentlemen, who may have been rated midfliipmen, 
and who, for fome trivial offence, may be difrated 
by their captain, and ordered to do duty in thQ 
waift or forecaflle, as common feamen *. Among 
the numberlefs regulations and innovations made 
by the adminiftration of the Admiralty, under Lord 

3t. Vincent, there is one, refpe£ting the clafs of 
ipidfhipmen, which mufl meet with the approbation 
of the fervice, ^ilthough it certainly encroaches on 
the immemorial right and pa^onage of the captains* 
The regulation alluded to is, the Lords of the Adn 
miralty appointing a certain nymber of midfhipmeix 
to fhips, who may have prcvioufly ferved a limited 
time, and thefe gentlemen, thus appointed in conn 
tradidindion to thofe rated by the captains, arc 

* There was one infUnce of this nature, that fell within the 
^uthor'Q own obfervation oi^ the Jam^ca ftation, December 1 782. 
A young gentleman ( whofe father now {^ands high on the liil of 
vice admirals )y was rated midfhippr^an of a frigate, and.had nearly 
&rved hh time; and, on a complaint of a trivial nature having been 
made againft him by a mefmate, he was called before the cap- 
^in, and, ifi his owi\ juftification, happened to anfwer rather 
pertly. The captain immediately ^^graded him, and ordered 
him to do duty witli the feamen on the forecaftle, in which flation 
' he continued fey eral months. He was afterwards made a lieutenant 
by admh^ Digby in North America, and at prefent'ftands high 
qn the M of poft captains ; aa excellent officer, and an oma** 
sne^t to his profeilioQ, ^ 

3 blown 
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known by the appellation of Admiralty midjhipn 
men. A queftion naturally prefents itfelf, whether 
$L captain or commander of a Ihip has the fame 
power to degrade or difrate a midfhipman appointed 
to his fhip, by order of the Admiralty, as one 
whom he has of his own accord rated? Moft 
unqueftionably, the captain cannot exercife fuch 
authority, in any other way than by bringing him 
to a court martial, fdr any mifconduft he may have 
been guilty of. Thus then we perceive a new dif- 
tindion of rank and punifhment created in the 
fervice, and which militates againft the eftablilhed 
ufage, both as encroaching on the captain's patron-* 
age, and partially divefting him of the power and 
difcretion he had, of degrading midfhipmen without 
the intervention of a court martial. 

It muft not however be inferred from hence, 
that the author is an advocate for the continuance, 
either generally or partially, of the power with which 
thecaptain of afhip has been, from long ufage, veiled 
with refpeQ; to punifliing, by degradation of rank 
or otherwife, the clafs of midfhipmen in the fame 
manner as they can the other fubordinate ranks, of 
petty or non-commiflioned officers ; on the con- 
trary it is devoutly to be wifhed, that the midfhip- 
men were put on a more refpedable footing than 
heretofore, and that no commanding officer fhould 
have the power of degrading them, but by. the 
Sentence of a court martisdf It is therefore to be 
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ment than degradation from the rank, to >^hich be 
he had been promoted by his captain. This difcre* 
tionary power it is to he hoped viill feldom be ezcr- , 
dfed but for very foiid reafons, and there cannot be , 
much riik of its ever being abufed or ezercifed wan- 
tonly^ fo long as honour and humanity are the dif« . 
tinguiihing charaderiftics of Britiih conups^nders. 

By the ihilitary article$ of war, and long ufage in 
the army, a fimiliar power of degrading a non-com- 
ipiilioned officer, and reducing him to the ranks^ is 
vefted at all times in the colonel of the regiment. 
The i8th article of fedion i6th, under the head 
of'Adminiftration of Juftice declares that, *' no 
commii&oned ofEcer fhall be cafhiered or difmiifed 
from our fervice, excepting by an order from us, 
or by the fentence of a general court martial, ap* 
proved by us, or by fome p^rfon having authority 
£'om us, under our fign manual ; but non-com^ 
mijjtoned officers may be dif charged as private foldiers^ 
andy by the order of the colonel of the regiment ^ or by 
the fentence of a regimental court martial^ b^ reduced 
to private centinels*. 

*A commanding officer of marines oiay alfo, with the fan^oa 
of the captain of the fhip in which his party is embarked, de« 
grade a ferjeant .or corporal for mifcondud. ; but, in fuch cafe, i^ 
will be neceffary afterwards, and by thp firft opportunity, to af- 
fign cogent reafons, to the commanding officer of the divifion to 
which the party belongs, that fuch degradation nay be approved 
and confirmed. The degradation however of a (eijeant we thini; 
of too much confequcnce to be done afloat, in the way menr 
fdoned^ unlcfs by the fentence of a court martial^ 

Jn 



^ COt/RTS MARTIAL. ' r^ 

Tn February 1750, Colonel Towaihend (late 
Marquis To\mfhend), on the third reading ofthte 
mutiny bill^ moved^ to have a chiufe added by way of 
'rider, for preventing any non«comnuf5oned oiEcer*^ 
-being broke or reduced into the ranks but by the 
fentence of a court martiaL Upon this there 
was a long debate, but the claufe moved for was 
agreed to be withdrawn, and no queftton was put 
upon it *• 

Among the Athenians, a general had the power 
of degrading to an inferior rank, and even of 
emptying in the meaneft fun^ons the officer, 
who difhonoured himielf, or was guilty of di£^ 
obedience t* 

The greateft degradation of rank, attended with 
the moft ignominious functions we have on re- 
cord, was inflided on adjutant general Jackfon^ 
tried for cowardice in the conjimd expedidoa 
s^ainft St. Domingo, in the year 1655. He waa 
adjudged to be cafhiered, to have his fword broke 
over his head, and ta do the duty of a fwabber, 
in keeping clean the hofpital fhip in the fleet. We 
ftaU notice the particulars of this cafe, in a fubfe- 
quent chapter, under the head of judging the 
guilt of C7imes|, &c* 

* See Debrett's Psfrliamentary Debates,. 1750. 
f Xenoph. de Magift. Equit. p. 957. 

X Book IL cb. iiw toward* the end. 

By 
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By the 36th naval article of war, it 18 dcckfed, 
** that 'all other crimes not capital, comnutted by 
any perlbn or perfons in the fleet, which are not 
mentioned in this aft, or for which no punifhmfei^ 
18 hereby direfted to be infli&ed, ihall b^ punifhed 
according to the laws in fuch cafe ufed at4ea»'* 

T 

By feOion 24^ of the ijiilitary .arjdcles, it. is, o» 

fimilar principles, declared m art, i, .^ that up 

officer, non-commiflioned officer, or foldier, fhall 

be aojlidged to fufFer any puniftiment, cxtendirig to 

life or limb, by virtue of thefe* mles and articled, 

•except for fuch crimes as are therein exprefsly 88- 

'^clared to be fo punifhable within the fame.*' And, 

by article 2 of the faid feftion, it is 4ikewife d^ 

clared, that *' all crimes not capital, and all difor- 

ders and neglefts, which officers and foldiers may 

1>e gmlty of, to' the prejudice of good order Sttifl 

^military difcipline, though nit fpecified in the faid 

rules and articles, are to be taken cognizance of, 

*by a general or regimental court martial, according 

^to the nature and degree or the offence, and to be 

^punifhed at their difcretion.'* 

In thofe articles, we fee the defefts of human wlf- 
^omdifcretely fupplied and anticipated by general 
fweeping claufes, applying to the punilhment of 
thofe offences, which were not forefeen by the legifla- 
ture at the time of legiflation, and which could hot 
therefore be fpecifically provided againft ; and^ in 
order that juftice may not be retarded in* its courfe, 

nor 



iidr' offences pds >lwth ito^rai^/ffee old'ftandMg 
cuiloms and ufage of the &rvke 'are direded to be 
refoited to, in like tnanner -as -the imwritten htr is 
made auxiliary to f he flatute *. 

All naval courts martial are to Joe held and of-> 
fences tried in the forenoon, and in the moft public 
part of thelhip, where all who vdll may te|>refi6ni; 
and the captains of all his majefty's fhips in com- 
Jjahy which take poft, havfe a right to WTift 
thel-eStf. * 

■♦ ■« • • « • • 

Tpe criminal procedure -of France, and xrthcr 

countries of Europe, appears, in many inftances, to 

♦ The cafe of Leonard and Shields, recently adjudged in the 
ic:<«irt iof Common P^as^ bas given pecaliar energy to the^abo'^e 
cited article, foi: the difcipline of the navy. This a&ioti ^»a« 
brought for an a6l of violence, upon the perfon of the plaintiff 
(a midfhipman), in con{equei)ce of his difobedience of lan order 
of the defendant (his "commanding officer), and whicb order 
wa«, in itfelf, of the liatute of punifliment, vi7. ordering him To 
the ma& head, but fonaded upon the ufage of the fertiee. THe 
learned judge obferved «hat the cuftota of the fervice juftiRed 
the order, and rendered the famelegsd ; therefore, the dif obeying 
fuch legal order juftified the meafures, taken to enforce it or ptft 
4t in execution. The jury therefore, without hefitation, retuni- 
€d a.*^v«iii£i ^or the defendant. 

f 'Ptffited Inftruabns, under the head of Courts Martial, 
Utt. 4. « ■ » In the army, courts martial are alfo conduced pvSb* 
Jicly, and are not by law allowed to fit longer than feven houra 
a«.day ; and no court can be alTembled befbre eight o'clock in the 
morning, or fit later than three o'clock in the afternoqp, unlefs 
in. cafes which require an immediate example. Military Articlei 

V*^^» {j^^)> ^^^' ^^ a^- JO- 

point 
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point out the dcftniftioii of the accufed. The ^ 
nefles are examined privately^ and not in prc^ 
fence of the prifonen But the crimmal procedure of 
England) 13ce that, of the koinans^ is eondu&ed 
in a public manner^ and evidence examined in pre^ 
fence of thtf actufedi This procedure^ as renl2^ked 
by foreign writers^ is open and noble } it breathes 
Roman magnanimity. 

All trials fhould be public^ that opinion, tirhich 
IS the befl or perhaps the only cement of focietf, 
may curb the authority of the powerful; and the 
paJSions of the judges > and that people may fay, 
*• we are proteSed by the laws j we are not flaves :*' 
a fentiment which infpires courage, and which i& 
. the bf ft tribute to a fovereign, who knows his real 
intereft*. 

In foreign parts, it is the culloni that courts thaf^ 
tlal do coniift only of fuch flag officers and cap^ 
tains, or commanders of fhips, as may be thenim^ 
der the comnumd of the flag or feiuor officer, dele^ 
gated with power to hold couits martial, and \^hicb 
ufage is the cafe of neceflity. But at home, .flag 
officers and captains of fliips have been often calU 
ed from other ports^ to tliat where the court mar* 
tialwad ordered to be aflembled; indeed, this is 
invariably the tule, when the trial has been upon any 



* Beccaria on Crifloes and PuniflunentSi c. xiv. 
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olfe* i^ dlftuiAiD% or rdative to any mattefe ti 

Admiral IVb^enrSy on bc&g tn^uglit to trU^ 
(Xuncr t746>on diargek eiEfaibited againft him by 
Vit0 Aixaini Ldb6ck» for branch of duty aeotdmif* 
condttdy in an affioxi tndi the eombined leets df 
France and Spain off Toulon^ ftated to the court . 
ob)effioQ8 in vriting» againft tliree captains fittmg 
as mendbers of tlie court martud, aflembled to try 
hmr on diefellowix^ grounds i ift, That they were 
net ta^p^dkd of fbifSy within tlie diftrid and limits 
of the eomaiand of the flag officer or comzAander 
m chief, who prefided at fuch court martial ; and, 
ad. That the faid captains, objeded to, were then 
^ptaias^ or commanders of fhips, that weref out of 
tha diftriaor limits of the conmiandfer in chief. 

Thefe objedions were, in effed, over-ruled by 
the court; b«t, from delicacy of the members, 
tbeypoftponed proceeding, in the trial, until they 
had the opinion of the lords commiffioxlers of 
the admiralty, on the validity of the dbje^ons. 
It will be feen, from the fecretary of the admi- 

^ On^ the triai* of Admiral Keppd and Vice Admiral Sir 
Hugh Pahfer, the flag ofEcen of the fieet, who were dcmlhahd* 
ing at the Nore» in the Downs^ and at Flymouthy at the liihi^ 
the Tice admiral preferred his diarget» wei^ chofen by l!he lords 
commiflSoners of the admiralty to be at Portfmoath, in a fittui* 
tion to fit at mttmbera of the conitt liartial, byvq^a^in&g ^tber 
smd faoillSng tibek flagi • 

Vol. L M ralty's 
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ralty's letter to the judge .advocate on the fub^ 
je£l*5 that the ad of parliament, of the 13 Charles Ilir 
which is the foundation of martial law^ and for 
trying 6fiehces committed at feaj mentidhis no fuch 
rtftri£tions as are contained in Admiral Mathew^s 
firft objedHon, and fays only diat courts martial 
ihall confift of commandcrst smd captains. 

» 

2d, That the cafe, of thofe captains objeSed to, 
was the fame as many others in fimilar inftances ; 
who appeared to haye repaired from diflant places 
to the port, where the court martial had be«i aflem-^ 
bled, while the command of their (hips was left 
ih other hands, during their abfence. That, in peace 
and in port, it had been commonly judged fuffici- 
ent to intruft the command of fhips to the firft 
lieutenants, during the abfence of the captains ; but 
that under the then exifting circumftances of affairs, 
their lordfhips had thought it improper for his ma- 
jefty's fervice to fuffer thofe fliips to be idle in port, 
becaufe of the abfence of their captains at a court 
martial, and that' they had therefore deputed others 
to officiate for them by order only, which was fo . 

far from divefting their proper captains of their real I 

* • ► * _ 

* Vide letter from the fecretary of the admiralty, in anfwer 
to a letter from the judge advocate, relative to Admiral Mir- 
thew's obje£iions to the three captains at his trial. Appendix, 
No. XVIII. 

'|- By commanders are here meant commanders ef the ifl, J 

2d, or 3d pofts ; which includes flag ofHcers and commodores. 

> . ■ command. 



' COURT'S MAH'I'IAL. i6j 

Cbmmand, that one of the ofBciating captains, wa^ 
only a mafter and commander, aind would not take 
poft, notwithftanding he then adtedm the command 
of a fliip of fixty guns. 

All complaints at fea, or m foreign parts, upoii 
which the furafmoning a court martial is to be 
grounded, (hall be made in writing to the comman- 
der in chief (unlefs where the faid commander in 
chief Ihall fee caufe of hiinfelf to call the fame) ; 
in which are to be fet forth the particular fafts, 
with the place, time, and in what manner they were 
comiliitted : and if any captain, who is entitled by 
his rank to fit in the court, be perfonally concerned 
in the matter to be tried, he fhall not be admitted 
to fit at the trial *. Here we difcover again the 
wMdom and precautions of the common law clofely 
adhered to ; it being an unalterable rule of law, 
dial no man can fk as judge in his own <:aufe. 

It appears to be an eflabliflied doftrine, that nei- 
ther the lords conimiffioriers of the admiralty, not 
a commander in chief abroad, vefted with a power 
ctf affembling courts martial, can exercife a difcre- 
tionary powet in rejeding charges or articles of ac- 
cufation, preferred againfl any officer, p/operly 
drawn up, and fpecifically pointed. The debates^ 
which took place in both houfes of parliament, in 

* Printed Inilrudions under the head of Couits Martial, 
art. 4. 

M z December 



1 64 NAVAL AND MHJTA^RY 

December X779» on die cbai^ prefisfred by Vice 
Adnural Sir Hugh Palifer agaiaft Adiadnd Kleppd, 
fiiroifli us iifith fosne interefting axgiuneiits and ob- 
fervadons on this fubje£l *. It waa infiftied^ oB the 
part of the lords commifnoners of the admiralty, that, 
in all matters of accufation, they vere obliged to ad 
suniilerialiy^ and had no judicial power ; but, when 
a coiaplaint was preferred, that they were, as matter 
of courfe> and in difcbarge of their office^ not only 
com^Hed to receive it, but to gjhre the necei&ry di- 
regions for proceeding to trial. Under fuch circum* 
ftanoes the board had ao option : the acculatioa be- 
ir^ cmce made, they could not rejed ; they could 
not qualify ; they muft have aded juft as they did* 
But It was admitted, that^ if an accu&tion were 
loofely worded, or inacenrately drawn up ; if il 
were frivolous and vexatious la its tendency, or 
deiHtute of fpecification, then xfldeed, it m^ht have 
been the'duty of the admiralty to look to the ten- 
dency and confequences of fuch a loofe and inde- 
finite charge, to which, from its inaccuracy or want 
of fpecification, no proper defence could be made, 
and from which, confequently, no definite ifiue 
could be obtained* But none of thefe matters, it was ] 
cp^t^ded, held in the prefent inftance. The Vice 
Admiral Sir Hugh Palifer had preferred an acciifa- 
tion, confiding of five feparate articles or charges, 
properly drawn up and fpecifically pointed. What J 
then could the admiralty board do ? They mufl 
either take upon themfelves to prejudge the truth of 

* See Parliamentary Debates, December 1779. 

7 thofe 
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ihofe charges, or dirf muft admk th6m to be iitch 

as were fit to be ftnt to the confideraiJoti of a court 
marual. The firft they could not, dared not do^ 
being totally ignorant of their truth or fklfehood : 
the fccond they were compettcd to comply with, 
becaufe the matter admitted of no alternative. 

This do£trine wa& cenfured in partlamant by oppo* 
fition^ chiefly upon the ground^.tbat it would 
eftabliih a principle, which would go 16 the deftruc- 
tion of all naval fetvice, and to the leaving of 
every fuperior officer at the mercy of his inferior. 

It was alfo obferved, by oppofition, that the lords 
of the admiralty, finding themfelves unable to fuf- 
tain that monftrous do£hine in its full extent, bad^ 
though apparently much againft their will and in- 
tention, and difguifed under loofe and vague terms, 
virtually given it up. For to what lefs did their ac- 
knowledgement amount, than that if accufations 
were frivolous, vexatious, or unimportant, the board 
might and would rejed them ? Either the board 
is not competent in any inftance to judge ; or, if 
competent, the board, in every fuch aft, exercifes 
a difcretionary power. The conclufion is clear 
either way : every thing, which malice, rage, or 
folly can fuggeft, is a proper fubjeft to be fent to be 
enquired into by a court martial j or, the admiralty 
board have the right contended for, that of judg-^ 
ing of the magnitude^ extent, and probability of 
the charge, the circumftances which brought it into 

M 3 e^iftence. 
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I 

C3d(leii<!e, and every other matter conneaed>ith it, 
which might enable them to be the means of pro? 
qioting general and particular juflice. 

It feemed, undoubtedly, to be a fingular circum- 
ilance, that a great department of the ftate fhould, 
to all appearance, endeavour to narrow its own 
conftitudon, rights, and authority ; whilft, on the 
other hand, its adverfarles in the oppofition were 
endeavouring to d^inonftrate its being endowed 
with thofe powers, which it totally difclajmed and 
denied' The different ftatutes relative to the admi- 
ralty were quoted, examined, and applied on both 
fides ; and the great crown lawyers rather appear^ 
ed to defend the meafures of th^ admirajty, than tq 
give a decided opinjoQ as to the reftrifted power of 
tlie board, CQntC;pded fq^ in thp above inft^ce, 

Jt is no left fingplar thfit, recently (1798) ii> 
the cafe of Rear Admiral Sir John Orde Bart. th§ 
admiralty board, under the adfniniflration of th? 
Earl Spencer, denied the doiftrine fo ftrenuoufly 
contended for as above noticed , when X^ord Sand- 
wich prcfided at the boards Sir John preferred a 
fpecific charge or accufation againft fhe Earl of St. 
Vincent, commander i.n chief pf his majefty's fhips 
and veffels in the Mediterranean, ** for having, in 
his opinion, afted unbecoining the charaftcr of an 
officer, by treating him in a manner unfuitable to 
his rank, between the 17th day of May 1798, 
iuid the 29th of Auguft, both days inclufive," and 

requefted 
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fiequefled the lords cotnoiiilioners of the admiralty 
lo order a court martial to try the Earl of St. Vin? 
/cent for the fame. But the admiralty did not thinly 
proper to comply with hisjequcft *. 

» r 

The commander in- chief is to order the judge 
advocate to fend, at a fufficient interval before the 
trial, an attefted copy of the charge or accufation tO 
jthe party jaccufed, in ordei^ to bis bdng better pre^ 
pared for his defence-;, jn conformity to the induir 
getice allowed at common law, where a copy of the 
indi£bnent is giyen to the prifoner. The judge ad*- 
yocate ilhq^ld aJfo infcain himfelf of all the cir- 
xumj^ances of the cafe ; ^and by what evidence the 
.articles of accufadoQ ate to be proved, againft the 
|)rifoner r He ought, to require from the prifoner a 
lift of thofe.witncffes, whom he wilhes to he fum^ 
moned in his exculpation ; and the witneffes on 
1x)th 'fides fiiould be fummoned in due time, to 
give their attendance at the time and place ap- 
pointed for trial. 

Although it IS the ufage^ at important trials by 
courts martials, to fend not pnly authentic copies 
of the charges to the prifoner, but alfo, in many 
inftances, to furnifh him with the names of the wif- 
neffes to be adduced againft him ; yet we find tha(, 
at the common law, no prifoner in capital cafes is 

f ficc Letter of Accufation and Correfpondence with the 
Admiralty. Appendix, No. XLIX. 

M 4 cntitle4 
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enddad to t copy of dM fadiAmciiiy paaiidy or 
my odier of die pio^cedingt \ It was rdMsd to 
Sir Hany Va^e and Gdonel Sidney. Itwisagaia 
much uiged on di€ tri^ of Lord Ft^ftpn ( 1 690) wl^ 
defired to have it argued by counfel, which the 
court unantmoufly refi^fed, ^ it being a point tha( 
would not bear a dcfttate/* By modem ftatuteH 
in fM^oftGUtionft £or high treafoo, a copy of the b^ 
diriment, widi a lift of die witneflbs to be pm^ 
dttced at the trial, and of the jurors Mipannetted^ 
with tl^e profeffiom and places of abode of die (aid 
witneffes and jurorS) fli^U be ddivered to die pei^ 
{(Ok iodifled ten days before the trialf* FurthM^ 
the £une prooefs k ghren to compel petfias to a^ 
pear for die p^on aecafed, as is ufed to eoa^ 
them to appear againfl hhn ; and dwy ftall be 
iqpon oadi, which was not the nfiige ^dwetefofe* 

The coiiTfe of proceedmgs, ^om lopg eftabliiW 
ufage at courts iq^rtial, affimllate in all other ro* 
fpedis {6 nearly to trials for Ugh tres^cm, th«t we 
think it juft and reafonable that theprifoner ihould 
be, in due time^ funuihed wh the mme$ and de» 
fcriptipus of 9,U the witness, to be proctuced ^t the 
trial againft him. The judge advpcs^te is to exa- 
mine the lyitnefies upon oath, and take down their 
4epofit|ons i9 writing | } h? is to take minutes of 

^ Foft. p. t2B» State Tnei^ roL it. p. 4114 
f 7 Ann. c. 22. and 20 Geo. II. c. 30. 

i Printed IirfbuAfom under the hea4 of Covrls IkbiiH 
art. 5. 

the 
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die praceedings, in order tliat the members may 
lecnr 1^ them oecsficmalty, to advife the court 
t/t (he proper forms when there fliall be occafion, 
and to ddiver his opinion in any doubts or diffi- 
culties which may arife in the courfe of the 
trial •. The fimdions of a judge advocate, or 
his deputy, at military courts martial, in form and 
iubftance, are fimilar to thofe at naval courts mar- 
tial. Should there be any trivial deviations, they 
ftaH be duly noticed. The proceedings of no 
Murt martial is to be delayed by the abience of 
doth any of its members, when a fufficient number 
remain to compofe fuch court ; which is required 
to fit from day to day (Sunday always excepted), 
imtii the fentence be given. And no member fhs^l 
ritfent himfelf from the faid court, during the 
whole coxirfe of the trial, upon pain of being ca- 
ftiered from his majefty's fervice ; escept in cafe 
of ficknefs, or other extraordinary and indifpen^ 
iabie occaflon, to be judged of by the court \. 

The members bemg fworn, purfuant to the pre* 
finibod farm in the aft |, . to adminifter ja(lice ac* 

^ Prmted Inftruftiousy under the bead of Courts Martial, 
art.tf. 

f ig Geo. in. cap. xxxtH. fe6l. i and 2. Appendix, No. II. 
«^By tke 17th fe^ioA of the mutiny 9& ( 1804), ^ ^^ general 
^CHBt nmtid can con£ft of a lefs number than thirteen commif. 
iioaed officers, except the fame fhall be held in Africa or New 
South Wales, it is ufual to appoint more members than thirteen, 
to guard againft the death or illnefsof any member; 

I See abftraft of the dauies of 2a Geo. II. feft. 15. — Ibid. 

' cording 



170 NAVAL ANP MILITARY 

cording to the articles and orders eftabliflicd^ 
without partiality, favour, or affection i and^, if any; 
cafe fliall arife, which is not particularly mentioned 
in the iaid articles and orders, they are fwom to 
adminifler juftice apcprding to their confci^c^s, t(j 
the bed of their underftanding, and to the cuftom of 
the navy in the like cafes. In order that the mindt 
of the younger members may not be influenced, by 
the opinion of their feniors, the fame form is obp 
ferved as at the trial of a peer, before the houfe of 
lords and in determinations of the privy council ; 
for the youngeft member is to vote firft, proceed* 
ing upwards in order to the prefident, yrho votes 
larft ; and the determination of the court is fettled^ 
according to the majority of voices. But, ihoul4 
there be an equal number of votes on each fide^ 
and the feveral members of the court, upon re^ 
confidering the point a( iflue, adhere to the fir^ 
opinion, the queftion remains undjscided; ^ 

♦ • . • 

This is confonant to the laws of this realm : where 

Aere are a number of judges appointed to adjudge 
a point of law or fad, the fame muft be fettled 
and decreed by a majority in the King's Bench, 
Common Pleas, and Court of Exchequer. There 
are in each four judges, the chief is veftcd with 
fuperior dignity, not much unlike a prefident; 
but in decifions, if two puifne judges diifent fhim 
the chief, and one puifne judge agrees with him, no 
judgement in fuch cafe can be given. In the court 
of delegates, where the lord high chjuicellpr ap- 
points 
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points a number of judges, if at any time, upon an 
ordinary ad or fentence, the court happen to be 
divided, no order or fentence can be obtained; 
though there be always a perfon of faperior diftinc* 
Ition, placed at the head of every fuch commiffion 
of delegates. Naval courts martial fhouid theare^ 
^fore obferve the fame reafonable rules, that other 
courts of juftice comply with : the point at iffuc 
may be reconfidered by the fame judges ; and 
Aoukl-they alter their opinions, this may produce 
a final determination • of the pgint in queftioni 
which otherwife muit remain undecided*. At 
^11 courts martial, . it is cuftomary to have, if pof- 
fible, the number of members odd or unequal. 
But it, may happen, by the death or ficknefs of 
a member, originally making the number of a 
court n^artial unequal, that it might be reduced 
to even or equal numbers, and that there might 
be an ej^uality of votes. In fimilar predicaments, 

♦ I9 the court of Areopagus at Atliens, as likewiC? among 
the Romans, we find that the perfon accufed of any crime wa» 
acquitted, when the fuflrages of his judges were on each- fide 
equal.— <^e ^/^zffy^n'j Gr, ffifi.^voLn. p. ^6, znd Kenneths j^nftp 
qf Romtf p. 130. — ^And, in the jury of the ancient Goths, there 
was required only the confent of the major part 5 and, in cafe of 
an equality, the accufed was held acquitted. Blaci, Com, h. iii. 
c. xxiii. p. 376. 

In the army, the determinations of courts martial are like- 
wife fettled by a majority of voices, except in cafes of death, 
where nine out of thirteen, or two thirds, if there be more than 
thirteen prefent, muftconcur in opinion.— 3f«///fy^<ff( 1804), 
fed. 18. 

' '• it 
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it 16 the ufiige of anny courts teartial to albw the 
prefideot to have a doid)le or cafting vote, where 
the coart is equally divided ; but the opinion of 
Dodor Paul, <m a cafe of this nature fubmitted 
to him» and which happened at a naval court mar^ 
tial id 1 746, where there appeared equal numbers, 
the prefident mduded, viz. four againft four, goes 
decidedly to the legality of the queftions remaining 
undecided } this being, as already noticed, in flridfc 
ccmfcnrmity to the laws of the realn^ and the u&ge 
of the courts of judicature *• 

* 

By the zGt 22 George 11. no member of any 
court martial, after the trial conmienced, could go 
on Ihore, or leave the ihip, in which the court 
fliould firft aflemble, until fentence was given : bnt it 
leaving been found that this reftraint and confine- 
ment had been attended with great inconvenience 
and preju^ce to the health of the members, aiid 
was fo feverely felt by thofe members, who fat on 
Admiral Keppel's long trial, that they were induced 
to represent the hardfhips of the cafe to the lords of 
the admiralty ^, their lordihips took the proper mea-* 
iurcs to remedy the inconvenience. And, fbon 
afteif the claufe of the ad alluded to was repealed, 

* See Doftor Paulas opinion upon a ca{e« where an equal. 
Bumber of members at a court martial were on each fide. 
Append. No. IV. 

f Vide ktterto the ieaetary of the adoiialtj^. Appendix 
No. V. 

and 
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and made mid * ; hfrMA adl t!ie unentert ate 
new at Kberty, to tdite upoa every adjouraawttL 



AfiKtary count BBardal^ once afleaoiUed) 
m exiftence till they are di&hred by die fime au« 
fiiority, by which they were held or conftituted; and, 
although the members may have teraanated the 
whole bufineft brought before them at any tria^, 
and pronounced fentoce therein, yet they are Mt 
at liberty to return to their ordinary duty, or leave 
the place where the court is affembled, without tjpo^ 
dal leave from the commander in chief, untM he 
fignify that the court is finally diflblved. This 
diftindion is neceflary in military courts martial ; 2$ 
ibe femence may be ordered to be reviied, or the 
members may be dkc&ed to intimase publicly in 
court to the perfon tried, his ms^efty's pleafiu>ey or 
ihat of a commander in chief ddqated widi a power 
(0 affismUe courts martial^ 

By the third article of the Naval Printed Inilruc- 
tionsy under the head of Rank and C!ommand, the 
firft captain to the admiral of the fleet fhall be ef^ 
teemed as a rear admiral ; and take place at all 
councils of war^ and courts martial, next to the 
junior rear admiral. 

In confequence of a memorial from the lords 
commiiiioners of the adouralty, dated the 3d day 

^ X9 Geo. ni. c. avix. kSL i, 2. See abilra£l of claufet ; 
lis, No. II. 

of 
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of February 1 74 7, his late majefty gave an orieif 
in councili eftablifhing a firft captain to flag ofEcera^ 
having the command of a fleet or fquadron. of 
twenty flnps of the line, with the pay and rank of 
a rear admiral, and all other privileges and profits 
belonging to the faid poft, in the fame manlier as is 
allowed to the firft C24>fain of the admiral of the 
fleet ; but that the faid appointment do continue 
only during the time of the flag ofiicer's com- 
mand^. 

As the twelfth feftion of the aft 2I Geo. IL 
cap. 33, enads, that no court martial fliaU ebhfiil 
of more than thirteen, or Icfs than five perfons, to 
be compofed of fuch flag officers and captains then 
and there prdent, as are next in feniority to the o& 
ficer who prefides at the court martial ; it has at 
diflferent periods occafioned doubts, in the minds of 
the flag officers and captains aflembled at courts 
martial, whether the firft captain to a flag officer, 
commanding twenty fail of the line, was vefted 
with a right to take place at courts martial next to 
the junior rear admiral, in preference to captains, 
feniar to him on the lift. 

In June 1779, the commander in chief of his- 
majefty's fliips and veffels at Portfmouth, enteitain- 
ing doubts refpefting the propriety of Captain 

* Vide letter from the fecret^iy of the admiraltyy and order 
in council, Appendix, No. VL 

Kempenfelt, 
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£empenfelr, firft captain to Admiral Sir Charles 
Hardy, fitting at a court martial above a fenior 
captain, wrote a letter to the fecretary of the ad- 
miralty for their lordfliips' inftruiUons. The fecre- 
tary, in anfwer, tranfmitted the commander in chief 
a copy of his late majefty's order in council, efta- 
t^lifliing a firft captain to flag officers, having the 
coinmahd of a fleet or fquadron of twenty^ fhips of 
the line ; and referred him to the third article of the 
General Printed Inibudions, under the head of 
Rank and Commandy by which Captain Kempen- 
felt was to be confidered as a rear admiral, and to 
take place at all councils of war, and alfo at courts 
martial, next to the junior rear admiral *. 
* • - . . 

In Odober 1 790, doubts having arifen, in the 
minds of feveral of th« flag officers and fenior cap- 
tains at Portfmouth, refpeding the legality of Sir 
Roger Curtis, firfl captain to Admiral Lord Howe, 
fitting as a member at a court martial in preference 
to many captains then prefent, who were fenior to 
him on the lift, they tranfmitted a cafe to the lords 
commiflioners of the admiralty, for the opinion of 
the* crown lawyers thereon. This cafe differed from 
that of Captain Kempenfelt's, who, by his feniority 
on the lift of captains, came within the number of 
thirteen members, direfted by aft of parliament to 
conftitute a court martial : but it was otherwife with 

* Sec admiralty letter to Sir Thomas Pye, App. No. VI. 

4 Sir 
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Sir Roger Curtis ; as, by his faaorlty on die lift of 
eapcami^ he did not come mcfakiiie thirteen laem^ 
bers direfted to compofe a totxn maatal ;. wod^ coA-» 
iaquently^ it was fuppded that lie V9u not efifitUii 
so fit at any court iiuurtial» where the prefeiftei 
mtmbcr of captains fesior to hiia were prdfimt* 

The crown lawyers were of opinion that Sis 
Roger Curtis was not legally endtleci to fit^ ar a 
member of the court mardal *• 

The third cafe which occorr^ happened hi Jam 
7791, namely, that of Sir Hyde Partier^ firft ciptsiifi 
to Vice Admiral Lord Hood ; who, on being fum- 
moned to attend a court martial at Spithead, claim- 
ed, on the members featmg themfelves^ to take his 
place next in rank to the junior rear admiral then 
prefent, agreeably to the true purport and meaning 
of the third article of the General Printed Inftruo- 
ttons, under the head of Rank and Conunand^ 
But in this he was over ruled, by a dedfion of the 
majority of the officers then aflembled; who were (^ 
opinion he ought to take his place in the court, ac- 
cording to his rank as a poft captain only, without 
regard to that fuperior rank, which the article above 
referred to gave him. The crown lawyers decidedly 
gave their opinions that the firft captaih of the 
commander in chief, when entitled to fit as a mem- 
ber of a court martial, according to the ad. of 

* See cafe and opiniooi Appendix, No. VII. fe&. i ands. 

aiGeo. 




&2 Geo. n. c. 33- has a right to take place next 
to the junior admiral, and to vote accbrdii\g to that 
Irank^i 

• ^ 

Froni the perufal of the cafes of Capt* Kempeu* 
Mty Sir Roger Curtisi, and Sir ttyde Parker, ^ith 
the relpeftive opinions of the crowti lawyers there- 
bn t, we truft rhofe pdfats will appear ih a light 
fo cleat and unequivocal^ as to pirt them beyond 
the poffibiiity of doubt in future J. 

The juiirdi£tion bf naval courts malrdal e±tend$ 
to the trial of all offences, fpecifiedin the articles of 

• See Sir Hyde I^irker's cafe and opinion, App. No. VII. fee* 
fioii8^,49 5, ilad 6. 

f See the cafes and c^iBtons alluded tOf App; No. VI. lUid 
Ko. ViL led. It a» 3^ 4f 5^ and 6. 

j: It wiU appear, that the fir& captain to a cdmmander ift 
diief, when by his feniority he Comes within the number of mem- 
bers direded by the tv^lfUv fe^on of the a6:^ to compo& a 
court martial, lias a right to take place next to the junior rear 
adinird. — — Capt. Kempenfek amd Sir tlyde Parker were within 
tfhenumbef J but the cafe Was otherwife With Sir Roger Curtis, 
tlioiigh ^takto an admiral of the fleet ; is by his feniority on 
the Uft he did not come within the thirteen members, dire6led to 
Compofe the court mastia) on the trial of Lieutenant Bligh. 

By the 15th fedion of the articles of war for the trmff entitled 
Hartk^ It is declared thatofficershaving brevet commHSons, prior in 
date to thofe of the regiment in which they adtially ferve, may take 
place in courts martial, oompofed of diiierent corps, according to 
the rank in their bretets ; but, in courts martial held by their own 
regiment^ they tak6 rank only accordi|ig to tbdr comnuffion in 
the regiment. 

Vol. !• N war. 
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i^ar, whi^h may be committed upon the mam fea^ 
or in great rivers only, beneath the bridges of the 
laid rivers nigh to the fea, or in the haven» river, or 
creek within the jurifdidion of the admiralty ; and 
which JhalL be committed by perjins then in adual 
Jeruice and full pay in the fleets cr Jbips rf wat^ 
rf his Majefty *• Likewife, to the trial of all fpies^ 
and of all perfons whatfoever who ihall come and be 
found, in the nature of fpies, to bring or deliver 
any feducing letters or meflages from any enemy, 
or rebel^ or endeavour to corrupt any captain, 
crfScer, mariner, or other in the fleet, to betray 
his truft, &c. as fpecified in the 5th article o| 
war f. 

The jurifdidion alfo extends to the trial of 
every perfon who fhall be guilty of mutiny, dut^ 
ferdon, or difobedience to any lawful command, 
in any part of his majefly's dominions on ihore, 

* 22 CSeo. II* cap. xxzui. fed. 4. Appendix* No. IL 

f This article was ftronglj oppofed in parliament (in I749)»- 
when the bill was brought forward, on the principb gf giving a 
dangerous extent to the junfdi6Uon of naval courts martial \ bf 
which it was contended, that it might be eafy to acciife any 
fubje6l of bringing or delivering feducing letters or meflages^ 
or endeavouring to corrupt officers, mariners, or others in the 
£eet, and that whether the perfon accufed was in pay or no, 
and whether the offence be alleged to have been committed at 
at fea or on land; nay, it was urged that the beft lord in the king* 
dom might, by this means, be fubje£^ed to be tried and condemned 
to die by a court martial. See fubi^ance of the arguments on 
the bill, App. No. LI V. ' 

ixrhea 
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i^hfen in aftual fervicc, relative to the fleet, and fot 
crimes eommitted on fhore by fuch perfons, in any 
places out of his majefty's dominions, as are more 
fully fpccified in the thirty-fourth and thirty-fiftln 
inaval articles of war*« 

Naval courts martial cannot take cognizance of 
inurderSi ^xtept in cafes where the flroke or poi- 
fon is given oh board Jhif, and the perfon die id 
tonfequence thereof on boards. Hence, if a feaman 
be ftricken or wounded by another on Jhon^ and 
fliould in coiifequence die on bo/urd Jhip^ the ag« 
greflbr muifl be delivered up to the civil magiftrate 
of the diftria, to be dealt with according to law ^ 
Upon proper application being inade to the com- 
manding oiEcer of the ihip where fuch wound- 
ed man died t« If the ftroke or wound were 
given on board ihip or alongfide, and the wound- 
ed man afterwards fent on fhore, to an hofpital or 
other place where death eiifued, the offender mufl 
fetfo be delivered lip to the civil magiftrates ; to the 
end that he may take his trial at the next gaol 
delivery for the county where fuch death happened 
iskccordingly |« 

In order to pf evetit atiy failure of juftice, tod 
for taking away all doubts touching the trial o£ 

* Vide Articles of Warj Appendix, No. h 

f Vide cafe of John Black of the Foudroyant^ Capt. Jervis, 
Appendix, No. VIII. feftion !• 

J Vide cafe of Lieutenant Ofmond of the Swallow floop, Ap- 
pendix, No. VIII. f. 3, 4, & 5. 

N 2 murders 
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murders, in the cafes herein-after mentioned, it is 
ena&edby ftatute 2 Geo, II. c. 21. " that where 
any perfon fliall be fdonioufly ftricken or polibned 
upon the fea, or at any place out of that part of 
Great Britain called England, and fliall die of the 
fame ftroke or poifoning, within that part of Great 
Britain called England j or where any perfon fhall 
be felonioufly ftricken or poifoned, at any place 
within that part of Great Britain called England, 
^nd fhall die of the fame ftroke or poifoning upon 
the fca, or at any place out of that part of Great 
Britain called England ; in either of the faid cafes 
an iudlftment thereof, found by the jurors of the 
county of that part of Great Britain called England, 
in which fuch flroke or poifoning fhall happen 
rcfpefklvely as aforefaid, whether it fhall be found 
before the coroner upon the view of fuch dead body, 
or before the juftice of the peace, or other juftices 
or commifEoners who fhall have authority to en- 
quire of murders, fhall be as good and effectual 
in law, as well againft the principals as the accef* 
faries, as if fuch felonious ftrokes and death, or 
poifoning and death thereby enfuing, and the 
offence of fuch acceffaries had happened in the 
fame county, where fuch indi&ment ftall be found; 
and that the juftices of gaol delivery and oyer and 
terminer in the fame county, where fuch indiftment 
fhall be found, and alfo any fuperior court, in cafe 
fuch indiftment fhall be removed, &c. fhall and 
may proceed upon the fame in all points, &c. as 

they 
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they might or ought to do in cafe fuch felonies^ 
drckc and death or polfoning and death, and the 
offence of fuch acceflaries, had happened in the 
fame county where fuch indidment fhall be found. 
And every fuch offender ihall anfwer upon their 
slrraignineiitS) and have the Uke defences, idvan^ 
tages, and exceptions, (except challenges for the 
hundred,) aild fhall receive the like trial, judgment^ 
order, and execution, &c« a» if their (refpe^ve) 
offences had happened in the fame couiity, wher< 
(uch indi&ment fhall bci found/' 

Where one, flandingon the fhore, fhot at another 
{landing in the fea, who afterwards died on boara 
a-fliip^ all the judges held that the trial mufl be in 
the admiralty courts and not at common law *. 

At the A^nuralty feflicms, held at the Old Bailey 
in the month of June 1785, George Coombes and 
others were tried and found guilty, for fhooting 
WilUsmi Allen, mafler of his majefty's floop Orefles; 
and it appeared in evidence that the prifbners were 
fijppofed fmugglers, belonging to- two luggers which 
by in Chriftchurch harbour. On the afternoon^ of 
the i5h July 1784, William Allen, not being able 
to get into the harbour with the Orefles, manned 

* Goombes' aafe» lotk January 17S6, quoted by Eaft, inhia 
Treatife of the ^leas of the Crown, chap. v. fe^on I3i> and 
Leach's Cr. Cafes, p. joo. 

N J. hiflr 



1 8a NAVAL AND MILITARY 

his boat, for the purpofe of feizing the {mugglin|; 
luggers ; but, in rowing into the harbour, the boat 
ftruck upon a fand bank oppofite to the houfe of 
one Sellon. Coombes and the other prifoners quit* 
ted the luggers, ran on (hore with loaded muftets 
In theh* hands, concealed themfelves^ behind ^ waH 
near Sellon's houfe, and from thence fired at the 
king's boat, as they were4>uihing her from the fand 
bank, by which firing AHen, who was on board the 
boat, wais killed. The fand bank was in the fea about 
one , hundred yards from the fhore, and Sellon's 
hoyfe was about two hundred yards or more from 
the fea, 

* Upon this evidence the prifoner Coombes wzi 
found guilty ; but feveral points were raifed ill his 
favour, and it wa$ agreed to take a cafe, and the 
queflions referved were afterwards appointed to be 

argued before all the Judges of England. 

■» 

The queftions were, whether, under the circum- 
ftances of this cafe, the prifoner had been properly 
tried by the admiralty jurifdidHon ? Or whether 
he ought not to have been tried by the common 
law ? 

The Judges were of opinion " that the prifoner 
W2^s tried by a competent jurifdidion/* and which 
opinion was delivered, on the 25th November 1785, 
iij the exchequer chamber, by Mr. Juftice Willes, 
before Sir James Harriot, judge of the admiralty 

^ * court. 
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court, who pronounced fentence of death upon 
the prifoner, and he was executed purfuant to his 
fentence *. 

lience, we are of opinion ttiat a fimilar cafe hap- 
pening to a perfon belonging to the fleet, would be 
a fubjeft cognizable by a court niartiaL 

Naval courts martial can likewife tak^ cognizance 
of crimes, committed by warrant officers, or meii 
belonging to fhips in ordinary, of which there 
have been feveral precedents t* 

As warrant officers and itien iil ordinary are 
abfolutely in a&ual fetvice and full pay^ there is 
little occafion to recur to precedents for a confir- 
mation of the jurifdiclion of courts martial to try 
them for the offences fpecified in the articles of 
war ; fince the 4th fefltion of the aft, 2 2 Geo. IL 
c. 33 J, clearly and exprefsly extends to all fuch 
perfons (without exception) in adlual fervice and 
full pay. 

But cdurts martial dannot take ciogni^aiice of 
offences committed by maflers, tnates, or feamen 
belonging to navy tranfports ; for they are perfons 
not fubjeO: to ri^val difciplirid- They are entitled 

* Leach's C. Cafes, ad Edit, p, 300. 

f Vide Cafe and Letter from Mr. Corbett, late fecretarjr of 
tke admii*alty, Appendix, No. IX. itdi. i, 2. 

X See Appendix, No* II. / 

* N 4 to 
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to be difcharged, in time of peace or war, on their 
own application* The articles of war j and abilraO 
of the aft of parliament, arc never ftuck up or 
read on board of navy tranfports. And though 
the officers and men receive their wages quarterly 
at the yards, in the fame manner as the officers 
and men of his majefty's fliips in ordinary, yet 
there is a broad line to be drawn between them* 

The recent cafe (Auguft 1 791) of the mate and 
four Teamen, belonging to the Plymouth navy 
tranfport, with the different letters and opinions 
thereon, having thrown feme new light on the fub- 
jeft, we refer the reader to the interefting docu^ 
ments, annexed to the fubfequent part of this 
work, for an ample detail of the circumftances *. 

The {landing warrant officers of fhips in ordinary, 
viz. purfers, gunners, boatfwains, and carpenters, 
are appointed by the admiralty, and the cooks by the 
navy board ; and, as already noticed, they are amena- 
ble to courts martial. The mafters of navy tranfports 
are appointed by the navy board, and the mate& 
are recommended by the mailer, and appointed 
by the matter attendant of the dock yard, with the 
approbation of the board, or of the commiffioners 
refident at the port: the feamen make appli- 
' catio|i to the matter attendant, who approves and, 
certifies the fame to the commiffioner refident at the 

* Vide Letters and Opinions, Appendix, No. JJ* fe&. i> 2, ' 

^9 4> 5» ^» 7> ^^^ ^' 

port J 
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j)ort$ and, ff it likewife iiseet whh his flpprofaaitk% 
he figns the certificatd, which is an authority to the 
clerk of the cheque to enter him* And they are 
regtdarly <Iifcharged in time of vrzt or peace on 
their application^ confequently are perfofis Hot fub* 
jeA to naval difcipline. 

Naval courts martial can aifo take cogmzapce 
of crimes committed by the officers and men belong- 
ing to the Hon. Eaft India Company's fhips, 
having letters of marque in time of war ; as well as of 
thofe committed by the officers and men belonging 
to privateers. The ads of parliament*, which i\ibjed 
the officers and men ferving on board privateers, or 
merchant fhips having letters of marque, enaft, ** that 
all offences, committed on board of privateers or mer- . 
chant ftiips having letters of marque, are to be tried 
and puniflied, in the fame manner as fuch offences are 
tried and punifhed, when committed on board king's 
(hips. Every offender, hpwever, who is accufed 
of fuch crimes as are cognizable by a court martial, 
fliall be confined on board the privateer or mer- 
chant Ihip having a letter of marque, until the 
veffel arrive at fome port in Great Britain or Ire- 
land, or can meet with fuch a number of his 
majefty's (hips of war abroad, as are competent to 
conftitute a court martial. And,' upon application 
made by the commander of fuch privateer or letter 
of marque to the lord high admiral, or to the com- 

♦ 33'Geo, III. c.kvi. f, 21, 43 Geo. III. c. clx. f. i3. 

miflioners 
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miffioners for executing that oflSce, or to the com- . 
mander in chief or fenior ofGcer of his majefty's 
Ihips of war abroad, the (aid lord high admiral, or , 
any three or. more of fuch commiflioners, or fiich 
commander in chief, or fenior pfEcer, are autho-^ 
rized and required to call a court martial, for try- 
ing and punifiiing fuch oflFences. We have an 
inftance of a court martial held on an officer be- 
longing to an Indiaman, which occurred at the 
Cape of Good Hope January 1 798. 

Mn Hugh Atkins Reid, fecond mate of the 
King George Eail India fhip, (carrying a letter of 
inarque) was tried at a naval court martial, for 
having been guilty of mutinous behaviour ; dif- 
obedience of orders and contempt to Mr. Richard 
Colnett, commander of the faid fhip ; and alfo for 
having infulted the faid Mr. Richard Colnett, when 
in the execution of his duty on (hore at Cape Town, 
by ufing reproachful and provoking fpeeches, and 
for ftriking him. He was found guilty; but as, for 
the reafons affigned in thie fentence, the court was ' 
reftrained from pafflng the fentence of death, pofi- 
tively annexed to a breach of the 2 2d article of 
war, he was only adjudged to be imprifoned two 
years, in the prifon of the marihalfea court *. 

The Bill for amending, explaining, and reduc- 
ing into one aft of parliament the laws relating 
to his majefty's navy, when it was firft prefented 

* The fentence being of a novel nature, we have inferted it 
in the Appendix, No. XXXIV. fedlion 11. 
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to the Houfe ( i ft Feb. 1 749), contained au article 
rendering the half pay officers fubjeft to martial 
law, in the fame manner as if they were on whole 
pay. As this was a fubjeO: that had never been 
canvaffed, it met with ftrong oppofition. The 
reading of the bill was put off till the 24th Feb. 
at which time a petition was prefented againft it 
by Sir John Norris, and fupported by Sir Peter 
Warren. This petition was figned by three ad- 
iourals and forty-feven captains*. In the fubfe- 

quent 

* The petition prefented to the Houfe of Commons by the 
admirals and captains is as follows : 

To the Honourable the Commons of Great Britain in 
Parliament afiembled. 

The humble petition of the feveral admirals, captaiis, and 
commanders of or belonging to his majefty's royal navy, whofe 
games are hereunto fubfcribed, 

Sheweth, 
That your petitioners, finding, by the Votes of this Honourable 
Houie, that a bill hath been brought in, and read a firfl nnd fe- 
tond time and committed, intituled, *' A bill for amending, ex- 
plaining, and reducing into one a6l of parliament the laws re- 
lating to the government of his majefty's (hips, veflels, and 
forces by fea,** do moft humbly beg leave to reprefent that, in the 
feid bill there are (everal claufes contained which (fhould the 
fame pafs into a law) would, as your petitioners humbly appre- 
hend, greatly tend to the injury and difhonour of your peti- 
tioners, and all other officers of his msyefty's navy, as alfo to 
die detriment of his majefty's fervice. 

That as the prefent laws, for the government of his majefty's 
navy, have been always found fufficient for that end, and the 
yower of the lord high admiral, co-operating with the zeal 

of 
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quent readings andprogrefs of the bill (April 1749) 
this article occaiioned warm debates, and the mi- 
nifter (Mr, Pelham), beginning to apprehend fome 
difagreeable confequences from the fpirit then mani- 
fefted without doors, yielded to the oppofition, and 
agreed that the article be omitted. The oath of 
fecrecy, and feveral new claufes, with alterations 
and amendments then introduced, alfo occafioned 
warm debates. The fubftance of the arguments 
upon thefe points, and upon the general neceffity 
and fcope of the bill, we have given in the Ap- 
pendix, deeming it a very intcrefting and import- 
ant document ilhiftrativc of thofe topics^ and the 
progrefs of our naval laws, for regulating courC& 
martial * ; upon which the bill was read a third 
time, fent to the Lords, and pafled accord* 
ingly. 

of the fea officersy hath been hitherto effeftual to ieaiiv the foM 
▼ice of thofe on half pay, upon the mod preffing ocoafionst 
your petitioners humhly hope they (hall not be fubje^d to the 
many hardfhips and difcouragcments that muit attend an altera* 
tion of the prefent kwsy with regard to th^m in many par- 
ticulars. 

Wherefore your petitioners mofl humbly pray, that they xxay 
have leave to be heard by their counfel, before the Committee 
of the whole Houfe, to whom the faid bill is committed, againft 
fuch parts thereof as they apprehend will be injurious to them- 
felves and the reft of the officers of his majefty's navy ; or that 
they may have fuch other relief as to this Honourable Houfey,ii^ 
their great goodnefs, fhall feem meet. And your petitioner^ 
ihall ever pray, &c, 

* See Appendix, No* LIV. 

Officer 
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Officers on half pay in the army were, by the 
early mutiny a£ts, fubjed to martial law; but 
they are not now amenable to be tried by courts 
martial, foi^ oflFences committed during the time 
they may have been continued on half pay. 
hx March 1749, a claufe, entirely new, was in- 
troduced into the mutiny bill, which occafion- 
ed warm debates in parliament. It ran as follows : 
** And whereas it may be otherwife doubted 
whether the oflScers and perfons employed in the 
trains of artillery, or the reduced officers of his 
majefty's land forces, or marines, on the Bri- 
tifli or Irifli eftablifliment on half-pay, be within the 
mtent and meaning of this aft, for puniffiing of 
©fficers and foldiers who ftiall mutiny or defert his 
majdly's fervice, and for punifliing falfe mufters, 
and for payment of quarters ; it is hereby enafted by 
the authority aforefaid, that the officers or perfons 
employed, or that (hall be employed in the feveral 
trains of artillery, or reduced officers of his ma- 
jefty's land forces or marines, on the Britifh and 
Irifli eftablifliments of half pay, be at all times fub- 
je& to all the penalties and punilhments mentioned 
in this aft, and fliall, in all refpefts whatfoever, 
be holden to be within the intent and meaning of 
every part of this aft^, during the continuance of 
the fame." 

This claufe was reprefented in a mofl: dreadful 
light, as being highly dangerous to the conftitution, 

and 
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and as increafmg. the number of officers depemd-* 
ant upon the crown^ and fubjed to military law* 
On the other hand^ it was thought highly advUable 
to fubjeft all officers to military law ) becaufe . i| 
rendered them fubjed to military difcipline, and it 
was pretty clearly proved that officers on half pay 
were originally deemed, though not in a£tual fer<^ 
vice, to be fubjcd to martial law. What danger* 
faid Mr. William Pitt (the late Earl of Chatham/ 
who was at that time Paymafter General) can hap^ 
pen, by obliging a half pay officer to continue upon 
the military eftablifhment ? It is admitted on all 
hands that, while he is in full pay, he muil em* 
ploy his time, his ftudy, and even his fword, as 
his fuperiors fliall direft. There may poffibly be 
danger in this, but it never can happen till the 
diredion becomes wicked, nor prevented but by 
the virtue of the army. It is to that virtue (con-* 
tinned Mr. Pitt) we eveu at this time truft, fmall 
as our army is ; it is to that virtue we muft have 
trufled, had this bill been modelled, as its warmeft 
oppofers could have wiftied ; and, without this vir* 
tue, fhould the Lords, the Commons, and the 
people of England entrench themfelves behind 
parchment up to the teeth, the fword would find a 
paffage to the vitals of the conilitution. Upon a 

divifion of the Houfe the claufe pafled. 

§ 

When this mutiny bill was brought into the 
Moufe of Lords, the claufe alluded to was feverely 

animadverted 
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tnknadverted upon, and the judges were then con** 
fulted, whether the half pay officers, included m the 
number of efiea^ve men mentioned in the preamble 
of the bill, could be deemed fubje& to it, or to 
any of the pains and puniihments mentioned there^ 
in, were it not for the laft claufe contained in the 
bill then before the Houfe« Upon this queffion 
the judges were divided in opinion. The Lord 
Chancellor was clearly for the affirmative* Some 
lords thought that, if the claufe fhould pafs, pro- 
vifion fliould be made to compel the government 
to do juftice to the officers upon half pay ; by pre- 
ferring them according to the date of their com- 
miffidns, arid the rank they had in the army. 
They likewife had great fears left the claufe, if it 
{hould pafs, would ftrengthen the hands of the 
miniftry, by giving them power over the half pay 
officers in the kingdom, many of whom were men 
of great fortimes and faihilies, which might have 
a dreadful influence at the general ele£Hon. 

The Earl of Bath, who happened to be Secre- 
tary at War during the rebellion in the year 17 15, 
fpoke on this queftion with great ability and pre- 
cifion. A cafe was urged,^ which feven or eight 
half pay officers, who were taken prifoners at 
Prefton during that rebellion, had fuffisred death 
by martial law* The king and the government 
were fo clearly of opinion that they were fubjeft to 
it } that upon certain rumours, as if thofe officers 

would 
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woulci be brought up to London, and fined in a civil 
eourt, after having been condemned by the court 
martial, both the Secretary of State (General Stan- 
hope) and the Secretary at War, by the king's or-* 
ders, fent letters to General. Carpenter to put the fcn^ 
tence into execution upon tile fpot, and even to 
carry back the prifon^rs to Prefton, if they had 
already fet out for London; which orders we.rg 
complied with. The Earl of Bath admitted the 
feft, but was not afliamed to fay that he was now ' 
of an opinion contrary to what he was obliged to 
be, by virtue of his office, and he therefore voted 
againft the claufe ; but it was carried by a majority 
of 72 againft 15. 

After this an attempt was made to get a claufe 
inferted in the bill, to exempt any peer of the 
realm from being tried by a court martial. But 
this was defeated^ and the bill at laft paired, and 
received the ropl aflent on the 21ft March 1749. 

In February 175 1, on the fccond reading of the 
mutiny bill, a debate arofe on the claufe refpeQing 
the half pay officers, in which Sir George Lyttekon 
(afterwards Lord Lyttelton ) made a long fpeech in 
fupport of it. Among the many arguments urged 
in fupport of the claufe,. he obferved that the great 
point, which had been the fubjefit of fo much eager 
akercation, this terrible claufe, about which fuch 
alarms had been given > alarms that bad fpread 

5 from 
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from the army to the navy, as if it threatene<i' nd 
lefs than the enflaving of both ; was in truth no 
ftiofe thari faying that an ofBcer is ah officer, and 
not a mere civil man ; that he vfhd receives the 
king's pay, cannot befuppdfed tobeoiii of his fet- 
Vice ; and that he, whcJ is in the king's fervice, 
niay be commtodfe'd to ferve Him when occa- 
fion requires, and tannot bel whplly exempt from 
that military difcipline which the neceffity of the 
fervice demands : thefe are all the prdpofitions con* 
t^ned in this claiife, and ^hich of them can h6 
denied ? It is fiippofiiig a govefnment to be out 
of its fenfes, t6 fuppdfe it could give half pay to' 
officers iri the itianiier we give it, if you do not con- 
fider it as a retainer, and as an obligation to ferve J 
for, had the half pay been giv^n purely aild fiThply 
as a reward for paft fervices, it would then haVe beeit 
given only to veterans, ot to fuch officers as had emi^ 
nent merit to plead. Is this the cafe ? We know the 
contrary ; we know it is given to many who, in the 
meritorious fenfe of the word, have not ferVed at 
all. It muft therefore be confidered as an bbligatioa 
to ferve, not as an exemption from fervice, in the 
general purpofe and view with which it was given ; 
but, if it be not a total exemption from fervice, 
then there can be nothing more abfurd than ta 
fuppofe there is a total exemption from difcipline, 
where there is riot a total e«mption from fervice. 

Indeed (continued Sir George Lyttelton^ there 

are fome parts of military difcipliue> from which 

Voj-. L O an 
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tn officer when in half pay will be exempt, not by . 
any difcbarge from the fenrice but by his lituation. 
They cannot hare the fame operation upon one 
living retired at his own houfe in the country, as 
upon one doing duty in a camp or a garrifon ; 
nor would they have it though he were in full 
pay, fo long as he remained in that retreat : but, 
fo far as difcipline can operate upon him in fuch a 
fituation, it certainly does ; becaufe he is an officer, 
. becaufe he ftill retains his commiflion by which he 
yras firft fubje£ted to difcipline, and not only 
receives the wages of government, not only 
retains the rank he had, but may be promoted 
from the degree of a colonel to that of a field 
inarfliaL While he has all thefe emoluments ' de- 
rived from the fervice, is it not reafonable, is it 
not fitting that he fhould be bound by its laws ? 
Where is the hardship of this, where is the injuftice^ 
where is the. fervitude ? It is unaccountable that 
an officer fhould complain of the lofs of freedom, 
of being reduced to the condition of a flave and ^ 
janiflary, becaufe, while he receives but half pay, he 
ftill continues fubjeft to the fame law, which he is 
willing to live under in its utmoft extent when he 
is in full pay. Is not this in effect to declare, that 
the difference between freedom and flavery may 
be made up and compenfatcd to him,^by the dif- 
ference between full pay and half pay ? But the 
officers of our army have more generous fenti- 
fuents* 

Good 
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Good laws, fays Machiarel^ mud be tnaintaihed 
by good arms, and good arms by good difcipline* 
It is a very jiafl maxim, which no goyemmetic 
fliould forget. Late experience hits (hewn Us that> 
if we had not had good arms and good difcipliM^ 
our good laws would have been loft ; ' a very dif- 
ferent fyftem of laws both civil and military would 
have been di£):ated to us by highland legiflators, 
and renegado £nglifiimen dreffed in their liveries •< 
It is to this army, it is to this difciplinc, of which 
fuch terrors are conceived, that we owe our delivery 
from flavery, in its moft abjeft and loathfome form. 
Therefore the maintaining this difcipline, the not 
fuffering it to be relaxed and corrupted in time of 
peace, is effentially neceffary to the fafety of the 
whole conftitution ; and they who are friends to 
the one will be friends to the other/* 

The bill was ordered to be committed, to a Coitji- 
mittee of the whole houfe. 

It appears that the claufe had in many fubfe- 
quent mutiny aQs been entirely omitted j and, in 
April 1785, the court martial appointed to try 
General Rofs (refpeding a letter written by him. 
reflefting on General Boyd) met agreealble to tBfeir 
adjournment, to receive the opinion of the twelve 

♦ This part of Sir George Lyttelton'i f^ch alludes to the 
fafhion taken xi^ at that period, by all the Jacobites in England* 
of wearing fcotch plaids for thfir waiftcoali as a pattj d^ 
tin^ion. 

O 2 Judges 
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Judges of England, on the point fubmitted to them, 
viz. Whether General Rofs, as an officer on half 
pay, was fubjefi to the tribunal of a court martial f 
Tlie Judges gave an unanimous opinion, that be 
Vfos not as a half pay officer fubjeR to military 
law. They 'ftated their anfwer on two points, and 
in both declared it as their opinion, that neither his 
warrant as a general officer, nor his annuity of half 
pay, rendered him obnoxious to military trial. In 
confequence of this> the general was difcharged 
from the cuftody of the marihal, and the court 
broke up. 

The deciflon of the Judges in this cafe was highly 
intefefling, not only to military men in particular, 
but to the people of England in general. If it had 
been the opinion of the Judges, that officers dif- 
charged from the army on half pay were amenable 
to military law, and that their half pay was not 
only a reward for pall fervices, but a retaining fee 
for future, then the crown would have been in- 
vcfted with a flanding army, which, in any con- 
tention with the fubje£l, might be called forth 
Without the authority of parliament. 

In March 1786, an alteration, introduced into 
the mutiny bill, for the purpofe of fubjeding offi- 
cers who held commiffions by brevet to military 
law, was flroiigly oppofed in both houfes of par- 
liament. The earliefl mutiny bills included ev^ry 
officer ^^ muftered or in pay as an officer or on 

half 
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half pay V* but, after the year 1751, the latter part 
of the claufe was omitted. In the bill brought iir 
March 1786, inftead of the word mujlered the 
word commiffioned was inferted ; by which alter- 
ation all thofe oificers, who had commiifions by 
brevet, although out of the fervice, were made 
fubjedib to the regulations of this ad. 

The general ground on which this alteradon 
was fupported by the fecretary at war, and by the 
chancellor of the exchequer (Mr. Pitt), was, thai 
though fuch officers received no pay from the 
crown, yet, as they might pofSbly be invefted with 
command, it was neceflary they fliould be made fub- 
jed to be tried by courts martial, in cafe of mifbe* 
baviour while in command ; and that there were 
ajfo many other military officers, who were not 
rauftered, fuch as governors, lieutenant governors, 
&c. who might eventually exercife command, and 
that it was highly reafonable that they fhould, on 
that account, become amenstble to military law, and, 
518 a proof of the expediency of the meafure pro- 
pofed, an inftalice which had lately occurred was 
raefttioned. Colonel Stewart, a major general by 
brevet in the Eaft Indies, had in that quality taken 
upon himfelf the command of the army in the fet- 
tlement, in which he was jupon fervice; and had ne- 
yerthelefs not been deemed liable to be tried by a 
court martial, had any part of his conduft required 
jhat he ihould be tried . 

Q 3 Gener4 
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Ceacral Burgoyne, colonel Fitzpatrick, andother 

members in oppofition, urged in objeftion to the 

^laiife, that the whole fyftem of martial law, as 

it infrii^ed upon the natural and conftitutional 

rights of the fubjed, was only defenfible upon the 

ftr i& ground of neceility ; and ought therefore, in 

tiihes of peace more efpecially^ to be narrowed if 

poilible, inftead of being extended. That the 

general principle, as \ ccognizcd both in the theory 

and pra^ice of our conftitution, was that the milir 

lary law ihould be confined to aftual military fervicq 

alene. That in ancient time^, when every man bore 

arms and was liable to be called forth, military law 

was exercifed upon every man, while he was in 

^ftual fervice, but no longer. That in our times 

the militia were under military law when embodied 

in a militia, but were freed from it, after they re- 

Ifrumed into the mafs of the people, and tl^e cha- 

rafter of the foldier was funk in that of the citiz:cn. 

That the officers on half pay, though at firft included 

in the mutiny aft, had been exempted from it^ 

(^eration, by the deliberate vcHce of both houfes 

ef paidiament; circumftances which frlearly proved 

that the prevalent idea, in all ages, had been to cour 

line military law to adual military fervice^ 

It was further urged, that there was a peculiar 
hardfhip and injuftice in fubjefting men in civil 
Kfe, and who derived no emolument from the rank 
lyhich they held in the army, to be tried by court3 

martial. 
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martial, not only for offences at this time known and 
defined in the articles of war to be military oSehceSji 
but for offencef as yet unknown, which his Ma* 
jefly had the power hereafter to create* That the 
aft exprefsly ordered that the .articles of wajp 
Ihould be read twice in every month, at the head 
of every regiment in the army ; that thi$ nleaftire 
was doubtlefs thought neceflary, for the purpofc of 
making them familiarly known, to all who wertf 
liable to be affefted by them, and was therefoi-e ai 
clear proof that the mutiny aft, . under' which the 
king derives his authority to make fuch articles of 
war asr he pleafed, was never defigned to be ex* 
tended to brevet officers, or officers on half pay j 
and that, at leaft, if the innovation^propofed fliould 
be perfilled in, thofe gentlemen ihould be apprized 
of their being about to be made fubjeft to trial by 
courts martial for a variety of oSences, which at 
prefent, in their civil fituation, were not offences. 

In addition to thefe arguments, it was alfo re* 
marked that the preamble to the mutiny ad confined 
the {landing army to a lunited number of men, to 
be paid by the public ; . and that the propofed al^ 
teration would falfify the preamble, by enabling 
the executive government to exercife military autho- 
rvty over an additional body of men, not in the pay 
of the public. In fine, both houfes were called 
upon not to allow that jealoufy to be laid afleep 
^ith which parliament j ever finc^ a ftanding atmy 

O4 in 
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in peace vas firft fuiFered to exift, had aliivays re« 
garded it ; and to take care left, under pretence of 
providing againfl fanciful inconveniencies, they did 
not connive at a ferious attack upon the moil imt 
iK)rtant principles of the conftitution. 

In the houfe of lords, the bill was oppofed in two 
fubfequent debates, with great eloquence and ability, 
by the earl of Carlifle, Lord Stormont, and Lord 
Loughborough j the firft of whom propofcd, in or- 
der to obviate the difficulty of a brevet officer's 
fueceeding to command, without being amenable 
to military law, that a claufe fhould be added, 
cna£Ung, that brevet officers fliould not take com- 
mand but by virtue of a letter of fervice, or fome 
ipecial commiffion from his Majefty. This propofal 
not being fcccpted. Lord Stormont moved that, 
inftead of the word ** commiffioned, '* thefe words 
ihould be inferted, *^ muftered or called by proper 
authority into fervice j*' this amendment he conceived 
•would do away the objeftions entertained againft 
the propofed innovation, and would furely compre^ 
hend all that the executive government could pof- 
fibly defire. 

The claufe, as originallyframed, was defended by 
the Lord Chancellor, chiefly on the ground that all 
the king^s forces, however canftituted, ought to be 
fubje£l to the fame laws ; that the diilinflion ber 
|ween an offi(:er by breVet out. of fervice, and ap 
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officer in aftual fervice^ was an unfair diftinftioQ 
with refpeft to the latter. If gdntlemen chofe to 
have the advanfage of military rank, they ought to 
hold it on the condition of being fubjeft to military 
law ; and, if they difliked that condition, they might 
cafe themfelves of the grievance, by refigning thdc 
commiflions. 

This argument introduced another topic of dif* 
^uffion. It was afked, Whether ;in ofEcer might 
not, in adual fervice, give up his commiffion 
whenever he pleafed? It was anfwered, by Lord 
Loughborough, tl^at fuch a refignation was fabjeft 
to his Maj^fty's acceptance ; and in this opinion the 
Lord Chancellor concurred, but added that no mijiif- 
ter, under the circumftances defcribed, would advife 
bis Majefty not to. accept fuch a refignation. On the 
diyifion, there appeared for the original claufe 42, 
^gainft it i?q. — Confeqiiently, it is now theeftablifhe4 
law, that officers, holding brevet commiffionsj are 
amenable to the jurifdiftion of military courts mar- 
tial *• 

Naval courts martial take cognizance of all of- 
fences committed by officers and foldiers of the 
army, who may be ferving on board his Majefty 's 
(hips or veffels of war. 

» * 

During laft war, an inftance, however, occurred 
in the Mediterranean (July 1795) of an officer of 

f See Parliamentary Del^ij^tca and Annual RfCgifters for 1786. 
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the nth regiment of foot,' ienring on boftrd his 
Majefty's ihip Diadem^ ivith part of the regiment 
embarked for marine duty, being brought to trial 
by Charles Tyler efq. captain of the faid fiiip, for 
havmg behaYed with- contempt to him vhen in the 
execution of his duty. ' Lieutenant Gerald Fitz* 
gerald, the officer alluded to, denied the legality of 
the court, and refufed to make any defence. The 
court, compofed of four admirals and^ nine pod 
captains, over-ruled his objedions to their compe-^ 
tency to try him ; and, having proved the charge. 
Lieutenant Fitzgerald was adjudged to be difmifled 
from his Majefty's fcrvicc, and rendered incapable 
of evcrferving his Majefty, his heirs and fuccef. 
fors, in any military capacity *. 

The foregoing trial of Lieutenant Fitzgerald was 
the foundation of an additional article of war, 
figned by his Majefty, to be annexed to the code 
for the army, in the latter end of 1795 ; on which 
the Field Marlhal, his Royal Highnefs the Duke of 
York, ordered certain regulations to be adopted for 
the government of his Majefty's troops under the 
faid article, who might hejferving on board his Ma^ 
jejlfs Jhips of war. On thefe orders being com- 
municated to Lieutenant General Sir Ralph Aber- 
cromby, and made public to the fleet at Portfmouth, 

* See Lieutenant Fitzgerald's proteft againft being tried by a 
na'val court martial ; aKb, the fentence of the court, AppendiXi 
No. XLV. fca. i.andi, 

by 
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^y an order from die lords commHIioB/ers of the adoft* 
ralty,enjdining the ftri£teft attention to bepaidthereto 
by the refpeflive officers of the navy ; the adniirals 
and captains then prefent wrote ^ letter to their 
lordfhtps, exprefling their utmod concern thereat, 
and giving their decided opinion, that the propofed 
regulations militated againft the principles of the 
naval fervice, inafmuchhs they appeared to them to 
be in dire£l contradiction to the ftatute for the go* 
yernment of his m^jefty's (hips, veffels, and forces 
by fea, and mult, if endeavoured to be car« 
ried into execution, inevitably caufe the total de- 
ftrudion of the navy of this country. That, by 
virtue of the faid ftatute, all officers and foldicrs 
ferving on board his Majefty's fliips are amenable 
to a naval court martial, and that they could not 
imagine that any regulations made by the Field 
Marfhal, his Roya\ Highncfs the Dnke of York; 
could have any authority in the fleet, more efpeci- 
ally when they are at variance with an aft of parlia- 
ment*. 

In confequence of thefe ftrong reprefentations, 
orders were received for the difembarkation of the 
troops in feveral fhips, and for replacing them by ma. 
lines. The law therefore ftands as heretofore ; and, 
by virtue of the ftatute above mentioned,^ all officets 
and foldiers, ferving on board his majefty's fhips, 

* See the correfpondencc of the admirals and captains at 
Portfmouth^ with the lords commiffioners of the admiralty. 
Appendix, . No. XLVL fe6t. I9 2, and 3^ 

are 
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are amenable to a naval court martial, for tnj ofr 
fences fpecified in the naval articles of war. 

« 

Additional energy is now given to the Ihu 
tute for the government and difci^line of the 
fiavy, by the following article relating to troops 
on fervice in fhips of war introduced of late years 
into the military articles df war *. " Whenever 
any of our forces ihall be embarked on board our 
ihips of war, or any other fliipd, which may have 
been regularly commiilioned by us, and which may 
be employed in the tranfportation of our troops ; 
our will and pleafure is, that the officers and fol* 
diers of fuch forces, from the time of embarkation 
on board any fhip as above defcribed, fhall flriftly 
conform themfelves to the laws ;md tegulations 
eftabliihed for the government and difcipKne of th^ 
faid ihip, and ihall coniider themfelves, for thefe 
necpflary purpofes, as under the command of the 
fenior officer of th^ particjilar fhip, as well as of 
the fuperior officer of the fleet, (if any) to which 
fuch fhip belongs." 

Notwithflanding this article, commanding officers 
of troops embarked in his Majefly's fhips .of war 
have, in fome inftances, been tacitly permitted to 
convene regimental courts martial, on board the 
fhips in which they were embarked. This was mofl 
unqueflionably contrary to the true fpirit and mean- 

* Military Articles (^ 804)9 fed. ^3. 

ing 
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ing of the ftatutes as Geo. II. c. 23. and 1 9 Geo. lit 
c. 17. relating to the government and difcipline of 
his majefty's fliips, veflels, and forces by fea, as 
well ^s of the military articles of war. The recent 
cafe, however, of Lieutenant Colonel Talbot, cons 
manding oiBcer of the fecond battalion of the 5th 
regiment, embarked with part of the regiment on 
board his majefty's (hip Niger, Captain John Lar^ 
mour, has decided the queilion beyond the poflibi^ 
lity of any future doubt or difference of opinion, 
between the naval and military corps. 

In April 1 800, while the Niger lay in Torbay, 
-Colonel Talbot, contrary to the opinion and orders 
of Captain Larmour, convened, on board the fliip 
he commanded, a court martial for the trial of a 
ferjeant, and broke him ; conceiving he had a right 
to try and break officers, but not to infliA corporal 
puniihment. Captain Larmour, deeming it con- 
trary to the 23d fedion of the army articles above 
quoted, reprefented the circumftances to the lords 
cpmmiffioners of the admiralty. Their lord (hips 
laid the cafe before his Royal Highnefs the Duke 
of York, commander in chief of his maiefty*s forces, 
who fignified his pleafure thereon to Major General 
Pigot at Torbay, and defired him to caufe it to be 
made known, to the commanding, officers bf regi* 
mcnts under his command, " that the holding of 
general or regimental. courts martial, onboard his 
majefty's fliips of war, is contrary to the rules and 
difcipline of the navy, and is on no account to be . 

4 pradifed. 
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pra£Ufed. All meafures of that nature muft be (nC* 
pended until the difembarkatioa of the troops ; and^ 
in cafes where immediate punifiunents are abfolutely 
neceflary for the fuj^rt of due fubordination, it 
vill be advifable that recourfe be had to the difci- 
pline of the ihips, on board of vhich troops are eio* 
barked, to be inflided under the authority of the 
lefpedive cs^lains */' 

It is to be regretted that a difference of opinioa 
has often arifen, and (UU prevails, among naval and 
military men, with refpeft to the extent of the au- 
thority with which commanding officers in the 
navy appear to be vefted, for punifliing foidiers of 
every defcription, according to the rules and articles 
eilabliihed for the difcipline of his majefly's (hips of 
war; or for trying officers or foidiers of his majefty's 
land forces by naval courts martial, for any offences 
committed while ferving on board king's fhips. 
An inftance recently occurred, differing from thofe 
already recited, which it is extremely important 10 
both fervices to notice in a fpecial manner. 

A detachment of artillery men having been cm- 
baiked to do duty in his majefty's bomb veflel 
Explofion, John Brown (a gunner), one of the 
party, havilig got drunk, the commander of the 

* Set correfpondeoce refpeAisg the condu£l of troops whett 
on board of king's Ihips, A^pendix^ No. XLVII. fedion i, 
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bomb veflel punUhed him the next morning with 
one dozen of lafhes, conformably to the ufage and 
difdpline in his majefty's' navy. This circumftance 
Capt. Fi5ifcr, commanding the detachment, thought 
it his duty to ftate to the Deputy Adjutant General 
of Artillery, in a letter bearing dstfe the 17 A 
March 1804. The Earl of Chatham, the Mafter 
General of the Ordnance, by letter dated the 
24th March 1804, tranfmitting Captain Frafer*s 
£ud letter to the Earl of St. Vincent, then Firft 
Lord of the Admiralty, reprcfented that it ap- 
peared that Captain Paul of his majeily^s bomb 
Explofion had thought fit, of his own authority, to 
puiriiha gunner erf the royal artillery ; andhe expreffed 
ihe fulleft confidence that his lordfhip would take 
fuch ftcps as fliould appear to him mod proper to pre- 
vent the repetition of a cgnduft, which, in its con- 
fequence, might prove extremely embarraffing to 
his majefty's fervice. 

In confequence of this reprefentation, the 
Lords of the Admiralty iffued orders to the refpec- 
tive commanders of bomb veffels, to the following 
efFefl: : " Whereas we think fit, in order that a re- 
gard may be paid to the difcipline of the bomb 
veflel you command, by the men belonging to the 
royal artillery, who may be embarked on board 
her, that in the event of any fuch men behaving 
themfelves improperly, they fhould be confined in 
fuch manner as is ufual on board his majefty's 
fliips J you are, in cafe any of the laid men fliould 
I lb 






aoS NAVAL AND Military 

fo behave themfelves as to render that meafure nei 
eeflfary) hereby re(}uired and diredled to confine 
them accordingly, taking care, if the offence ihould 
be committed during the time the faid bomb veffel 
Ihould be employed on home fervice, to tranfmit 
to our fecretary the particular circumflances of 
fuch offence, in order that a proper reprefentation 
thereof may be made to the Board of Ordnance^ 
But if the offence ihould be committed during the 
time the bomb veffel under your command fhall be 
employed abroad, you are in that cafe to tranfmit 
an account' thereof to the commander in chief, or 
fenior officer of his majefty's fhips^ employed on 
the ftation where you may be employed, who will 
communicate the fame to the general officer com^ 
manding his majcdy's troops there^ in order that 
the perfon or perfons fo offending may be tried for 
their condud by a court martial/' 

In purfuance of thefe orders, we find the mode, 
which has fince beeii invariably adopted by the 
Commanders of bomb veflels, is to prefer their 
complaint of the mifbehaviour of any artillery man 
to the fecretary at the Admiralty, who tranfmits it 
to the fecretaiy of the Ordnance. In reply to a 
complaint of this nature made (April 1804) againft 
John Cairncrofs, private artillery riian on board 
the Sulphur bomb veffel, the Ordnance board inti- 
mated to the Admiralty, that Captain Munro was 
placed upon the coaft exprefsly for the purppfe of 

' ' ' ^ receiving 
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receiving complaints, which, from the difference of 
the naval and military laws, they had not the means 
of punifhing on board. 

Another inftance may alfo be noticed r the fecre* 
taryof the Admiralty, on^the ad July 1804, tranf- 
mitted to the Ordnance board a letter of the 2Bth 
June, from Captain Jones of the bomb veffel Pro- 
fpero, refpe3:Ing the ill-condtift of John Hall, a 
gunner of the royal artillery onboard the fame 
fhip.. The fecretary of the Ordnance, in reply, fig- 
nified that he was dire£i:ed to tranfmit a copy of a 
letter received from Col. M^Leod, deputy adjutant 
general, royal regiment of artillery Woolwich, on 
the fubjeft ; and which letter, in fubftance, ftated 
that tlie officer of artillery, Lieut. Benezet, reported 
the conduft of the artillery man on board the 
Profpero bomb, and, being unable to form any 
judgement, he (the deputy adjutant general) re- 
ferred the letter and complaint to Lieutenant Co- 
lonel Terrot, commanding the artillery at Portf- 
mouth ; that, he would, upon the return of the 
{hip, take fuch meafures as might be fatisfaSory to 
the officer concerned : and he alfo fignified, that the 
-man would be tried the moment he was landed, 
and of courfe receive the punifliment his crime 
had deferved. 

Having faithfully recited the feveral Inftances 

which have occurred fiace 1797, wherein ths au- 
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thority of naval coitimanders to try or punilh 
foldiers according to naval law has been difputed ; 
we apprehend, with all deference to the wifdom of 
the late orders of the Admiralty, that the matter is 
by no means fet at red, as to the government and 
difcipline of troops or land forces, that may be em^ 
barked in fliips of war : becaufe, if it be admitted 
(and which was virtually the cafe) that the ad- 
ditional article of var, figned by his Majefty in 
1795, intended to be annexed to the code for thc^ 
army, and that his Royal Highnefs the Field Mar- 
Ihal's regulatioits for the government of his Majefty's 
troops under that article, who might be ferving on 
board fhips of war, together with the order from 
the Admiralty in purfuance thereof, were at variance 
with the ftatute, by virtue of wliich his Majefty's 
fhips, vefiels, and forces by,fea, are governed ; the 
fame valid objeftions muft be admitted to hold 
good againft the recent order iffued by the ad- 
miralty, refpefting artillery men ferving on board 
bomb veffels. The reprefentation made to the Ad- 
miralty by the flag officers and captains at Portf- 
mouth, 3d Nov. 1795, on the occafion alluded to, 
and noticed in the preceding pj^ges, conveyed in 
the moft energetic language the fentiments of the 
whole naval corps, namely, " we feel it a duty, wc 
owe our feilig and country, to reprefent tp their 
lordfhips our firm and decided opinion, that no 
modication of the ftatute, by virtue of which his 
Majefty's fhips, veflels, and forces by fea, is go- 
verned. 
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vended ^ can be made, whereby the long dlabliflied 
authority of the naval officers may be diminlihed, 
without involvmg the deftru^ion of the navy of 
this country; and we are of opinion, notwith- 
ftanding th^ regulations which have been ordered 
to be carried mto effed, that, by virtue of . the 
Ratute above recited, all officers and fddisr^ ferv* 
tng on board his 'Mojeftfs Jhips are amauMe: to 
a naval court martial^ for we cannot imagine that 
any regulations, made by the Field Marflial his 
Royal Highncfs the Duke of York, can have au- 
thority in the fleet, more efpecially when! they are 
at variance with an ad: of parliament." 

Therefore, on a point of fo much delicacy, 
wherein fuch high and refpeftable authorities have 
differed, it might be deemed prefumptuous to 
hazard a decided opinion, as much may be urged 
on both fides of the queftion^ from the circmn- 
ftances that neither the ftatute for the government 
of his Majefly's ihips, veflels, and forces by fea, 
the mutiny ad, nor the military articles of war, are, 
we conceive, fufSciently explicit on'thofefubjeftsf. 
and it is to be devoutly wifhed that on a future 
legillative revifion of thofe afts, the matters in 
queftion may be clearly defined, fo as to obviate 
every doubt or difcuffion that can poifibly-arife, to 
difturb that good underftanding ^i^ harmony 
which, for the glory and advantage of the State, 
ought to prevade every rank in both feryices, fo 

.Pa long 
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long as they* are depending on the matual co-opefa^ 
tion of each other *. 

By the mutiny aft, it is noir enafted^ *^ that every 
{>erfon9 who is or fliall be commiffiooedy or in pay 
ts an officer, or who is or fhall be enlifted^ or 
in pay^ as a non«comitiii&oned officer or folidicr/' 
li amenable to trial by a court martial i« 

The decifion of the coint of Common Pleas, in 
the cafe of Samuel George Grant, who^ a filing as 
t ferjeant in recruiting for the fervice of the £afl 
India Company, inlifted two drummers belong- 
ing to the Foot Guards, while he w^s receiving pay 
as a ferjeant of the 74th regiment^ has illuf'* 

• 

. * In tf9S* ^ troope ferniig «i board the fhips of war 
wexe, in confequence of the above di^ute^ difembarked and 
replaced by marines. 

It 18 now in Contemplation, to have a certain proportion of 
the royal marines trained as artfllery men, by which, and an 
aughientatk>n to thii ufefiil corps, the naval fervice may, in a 
(hort time; become ki ^ ntianner independent of land forces^ 
This, while it wiH be a meafure m6re homogeneous to the fer* 
fioe, muft be attended with grieat advantages, on atll expeditions 
of a fecret nature, when not upon too extenfive a fcale. < At 
the fame time it^sto^ ardently i^fHed that, in all greaft armse 
kKntt wherein the oonjun& OfteratiOns of navy and lirmy may 
be neceflaryy the Knes of dinnbcatioh, both iKolh fefpe£^ todi£* 
oipline and prize coneemsy (Houldbe clearly defined by the fegif- 
i^iirey fo as to obvi^e everjr point of difference that has here" 
iofore unfortunately ^rifen, and thereby to prevent all fatufe dif" 
mii&on or litigation. • ^ 

. ^ Matioy Aa (1804), f^W u 
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trated, and given additional energy to the above 
claufe of the mutiny a£b. Grant was brought to 
trial, by a general court martial held at Chatham 
barracks^ and fentenced to be reduced from the rank 
and pay of a ferjeant, and to ferve as a private foldier 
in the ranks ; and he was further adjudged to recdve 
one thoufand laihes, on the bareback, withacat^ 
o*nine-,tail8. This cafe gave rife, as we have noticed^ 
to a motion in the court of Common Pleas, for a 
prohibition to prevent the execution of the fentence^ 
on the following grounds, 

■ 

1. That. the plaintiff Grant was not a foldier, 
and therefore not liable to be tried by martial law. 

2, That evidence was received againft him con* 
trary to the rules of the conunon law j and evidence 
Jor him, which was admiffible, was re]eded» . 

3, Suppofing him to have been a foldier, yet he 
ought not to have been convifted of any oflFence, 

. with which he wa* not fpecifically charged previous 
to his trial. 

4 . The offence of which the plaintiff was con» 
vifted, is not an offence cognijjsable by martial 
law. 

The learned Judge, (Lord Loughborough,) in 
delivering the opinion of the court, decreed, that 
the prohibition ought not to iffue, chiefly on the 
principle of its being clearly ihewn that Grant Vas 

P3 » 
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in pay as afoldier, andasfuch fixed with thecharaft- 
cr of a foldicr ; and that, if once he become fubfeft 
to the military charafter, he never can be releafed 
but by a regular difcharge. 

In this interefting caufe, the counfel for Gra^t^ 
Serjeant Marfhal, xvith great ability and ingenuity, 
argued the feveral grounds, in fupport of the mb- 
tion,and quoted the firft edition of this work, in 
two or three inftances, more efpecially in his argu- 
ments on the fecond and third heads above men- 
tioned *• 

• 
The fubftance of thefe arguments j together with 

the opinion of the court, as delivered by the Lord 

.Chief Juftice (Loughborough), we have aheady 

given in the preceding part of this chapter. 

By flat. 22 Geo. H. c. 33. fedion 23. No pcrfon 
can be tried for any offence, unlefs the complaint 
be made in writing, and a court martial ordered 
within three years after the offence fhall have been 
committed, or within one year after the return of 
thefliip to which the offender belongs, into any of 
the ports of Gi'eat Britain or Ireland, or within 
one year after the return of fuch offender* Hence 
we perceive the wifdom and humanity of the legifla- 
ture, in guarding againft a£ls of oppreffion and 
malice, by keeping charges againft any offender 
in referve for too long a period, and afterwards 

• Sc€ Gnwt's cafe, Trinity Term ReporU, June i6th, 1792. 

bringing 
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bringing them forward colieclively, when he might 
be deprived of the means of exculpation *. 

All commifSons or general powers, for holding 
courts martial, are to be underftood to be in force 
no longer than during the expedition f. 

When the commanding or fenior officer in foreign 
parts is, from the caufes fpecified in the 9th and 
14th feftions { of the a.Sof 22 Geo. II • obliged to 
prefide at a court martial, the form of the order 
which he iiTues for afTembling fuch court differs 
from that coming from the Admiralty, or from a 

♦ The time for the profectktion of offences is alfo limited in 
the army by the mutiny aft, which declares, " that no perfon 
fhall be liable to be tried and punifhed for any offence, againfl: 
any of the afts or articles of war, which ihall appear to have 
been committed more than three years, before the iffuing of 
the commifHon or warrant for fuch trial ;, unlefs the perfon ac- 
cufedjt by reafon of his having abfented himfelf, orXome other 
manifeft impediment, fhall not have been amenable to juftice 
within that period ; in which cafe fuo)i perfon (hall be liable to 
be tried at any time, not exceeding two years after the impe- 
diment fhall have ceafed." Mutiny ad ( 1804), fed. gg* 

f Sir Walter Raleigh, when appointed governor of Guiana, 
had a power rarely entrufled to our admirals now, viz. that of 
exercifing martial lawy in fuch manner as the king's lieutenant 
general by fea or land,, or any of the lieutenants of the counties 
of England, haA.-^CampheWs Admirals, vol. i.p. 817. — Hackluyfy 
vol. iii.p.733. 

X See Seftions of Ads of Parliament, relative to Courts Mar- 
tial, Appendix, No. II. 

P4 commander 
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commander in chief, dirededto tbefecond or .third 

•• . 

in commaad^ « 

By the faid fourteenth fe^^ion of the ad, a court 
martial cannot be held at any plfioe where there 
are not lefs than three officers, of the degree and 
^nd denomination of a pod captain, to make up 
the number of five captains and conmiapders to 
compofe a court martial. 

And Judge Bathurft is clearly of opinion f, that 
a court martial may be regularly appointed at any 
place where there are three poft captains prefent, 
and one of thefe at the time commanding a floop 
only. — The fixth article of the printed Inftruftions, 
under the head of Rank and Command, direfts 
^* commanders of fire-fliips, floops, yachts, bomh 
veflels, hofpital fliips, ftore Ihips, and other vcfr 
fels, though they may have commanded ihips of 
poft before, Ihall be commanded by junior captains 
in fhips of poft, while they ke^p company together, 
either in port or at fea, but without prejudice to 
their feniority afterwards,'* 

But, though this article deprives them of their 
feniority fpr the time they command any of the 

♦ See fonn of Admiralty Qr4^rs, Appendix, No. XXIV. 
fed I . and 2; and forms of warrants for holding maitary C<nitt|i 
martial, Appendix, No. LVI, X.yil.and LVIII. 

f See Qafe and Opinion, Appendix, No. XI. 

* ' befo:^* 
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before-mentioned fhips and veffels, it does not ex- 
prefsly deprive them of the rank and degree of 
poft captain, even for that time. It is therefore, 
by . the conftruftioii of the article, obvious that 
thefe commanders are to be conlidered as the jumcMT 
poft captains, and, as fuch^^ may ta^c place ^t a 
court martial. 

The privileges of parliament do not proteft a 
member, belonging to the army or navy, from being 
amenable to a court martial, for offences committed 
in his naval or military capacity. But, previous to 
the ar reft of any member, in order to try him for 
a military crime, it is ufual to give notice to the 
houfe, of which be is a member, with a requeft, for 
the expediency of public juftice, that the members 
will confcnt to his being put under arreft for 
trial. A precedent of this nature occurred in the 
laftfeffion of parliament (June 1803) of the notice 
given, for the trial of Capt. Barlow of the army 
- for certain offences. And, more recently, we haye 
the cafe of Geiieral Burton, who was tried for 
challenging an officer of inferior rank. On thi$ 
trial, the fecoud very properly declined anfwering 
,any queftion, tending to criminate himfelf, and 
the Gexieral was found guilty, frqm the evidence 
pf his own confeffion only. 

In the navy as well as in the army, officers, who 
jnay have been fufpended, and who fliall in that 
interval commit any offence fpeci|ie4 in the articles 

6 of 
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of war, are fubjeft to be brought to trial at courts 
martial. , 

This is reconcilable^ on the principle of con- 
fidcring the fufpenfion of an officer, as a tempoary 
deprivation of his rank and pay, without annul- 
ling his commiilion : and, on fimilar principles of 
juftice, an officer, who may be fufpended, and feels 
his charafter unjuftly impeached, may demand an 
inveftigation of his conduft by court martial ; and 
which, if not attended with manifeft injury to the 
fervice, ought to be granted, that an opportunity 
of jufttfication may be affi^rded. 

Lord George Sackville, having been fufpended 
• and diverted of all military employ, and finding 
his charafler to be fo impeached, in the public 
opinion, demanded an enquiry into his condud ; 
which the King, from motives of juftice and hu- 
manity, and a regard to the reputation of an officer 
of fuch high rank, readily granted. 

Captain Norris, of the Effex, even after having 
refigned the command of his fliip, in the Medi- 
terranean (February 1744) finding his charafter 
had been afpexfed by. his officers, in the engagement 
off Toulon, applied to the Admiralty board, for a 
public inveftigation of his conduft ; and a court 
martial for that purpofe was accordingly ordered *. 

* Sec particulars. Appendix, No. XII. 

As 
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As it has b^en the ufage to aSbrd captains in the 
navy the meatis of juftification, by granting them 
a public enquiry into their conduft, when fuper- 
feded or divefted of the command of their (hips, 
for fuppofed mifcondud: ; how much more necet 
fary doth it become to grant a fimilar opportunity 
of vindication to flag officers, more efpedally to 
thole who may be entriifted with high and import* 
ant commands ? Indeed this has been the general 
praftice, unlefs where political prejudices^ and pcr- 
fonal animolities, have unfortunately intervened to 
warp the minds of men in power* . 

To pofterity, doubtlefs, the following circum- 
ftances will appear .enigmatical and paradoxical ; 
namely, that a naval commander in chief of high cha- 
ra£ler, uncommon zeal, and diftinguifhed fervices, 
who, on the 10th day of April 180 1, fhould be 
honoured with the vote of thanks of both Houfes of 
Parliament in the following words, *' that the 
the thanks of this Houle be given to Admiral Sir 
Hyde Parker, for the able and judicious difpofition, 
made by him, of the fleet under his command, by 
which the Danifh naval force, and floating batteries, 
forming the line of defence, at the entrance of the 
harbour of Copenhagen, were taken or deflroyed on 
the 2d day of April 180 1 ;"* and that, although the 
faid vote of thanks was mdved in the Houfe of 
Lords by the Earl St. Vincent, firft lord of the Ad- 
miralty, who had alfo by private letter to Admiral 

• Sir 
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Sir Hyde Parker, dated the i /th day of the faid 
month of April, *^ congratulated him. on the com-. 
plete fuccefs of the bold defign, and daring execu« 
tion of the attack, on the Hne of defence before 
Copenhagen, which had received the moil marked 
approbation of his Majefty, pf both Houfes of Par- 
lament, and of the whole kingdom : yet that mod 
unexpeftedly Admiral Sir Hyde Parker received 
an Admiralty order, dated the 2 1 ft of April, fuper- 
feding him in his command, and ordering him to 
return to England in a frigate. This extraordinary 
^leafure excited much public attention, both in and 
out of parliament. It was even faid by Mr. Tier- 
ney, on demanding an explanation in theHoufe of 
Commons, (May 20th 1 801,) ** that the very fliip 
that carried out thofe thanks, carried out orders 
to admiral Parker to return home ; and that it ap* 
peared to him, the dignity of the Houfe was con- 
cerned in this bufmefs, and that minifters were 
bound to explain what appeared to him to be a 
great inconfiftency in their conduit *. 

The 

* Debrett's Parliamentary Regifter, 1801, vol. xv, p. 364, 
We find that Mt*. Tiemey was under amiftake, in the firft part 
of his ftatement, as the vote of thank$ to admiral Parker, ac- 
companied with letters from the lord (jbaqcellpiF, and thefpeaker 
of the houfe of commons, were not received by the fame con-j 
Teyance which carried his order of recall ; but there was only 
an interval of a few days between the receipt of the v6te of 
thanks and the admiralty order of recall. And the difference 
o»ly of three days between the date of the firft lord's letter of 

congratulation I 
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The circumftance of an admital, commanding 
in- chiefs being fo fuddenly and uhexpeftedly fuper-* 
feded, after his c(l)nduft had been pablickly ap-' 
f)roved of; at a time too, while the eyes of all 
Europe were dazzled with the brilliancy of the at- 
chievement, this circumftance appeared to every 
Unprejudiced mind, both in and out of parlia-^ 
ment, a meafure extremely inconfi (lent and enigma* 
tical, and doubtlef^, as Mr. Tierriey obferved, the 
dignity of Parliarrjent was concerned in thebufmefs- 
Moreover, it is to ht remarked that Mr, Adding- 
toh (now Vifcount SidmoutH,) the minifter^ iit 
moving the vote of thanks faid, very defervedly^ 
that no atchievement of the ptefent war, coupleJt 
^ith all its circumftances, had contributed more to 
the advancemxent of' our interefts, to the glory of 
our efforts, or towards fuftaining the conteft ia 
which we are engaged, and bringing it to a glorious 
tetmination,'than that to which he was then calUng 
the attention of the Houfe *« . 

Feeling his dharafter affeded, and that he muft 
ftiffer much in the public opinion^ from fo abrupt a 
recal ; as well as from the infinuations induftrioufly 
propagated on fuch an occafion, which he was 
aware, with the credulous part of mankind, mighty 
if not repelled, gain additional force, and ultimately 

congratulation, extolling his conduft, and the order of rccal j 
the fprmer dated th-; 1 7th of April, and the latter bearing 
date the ;2 1 ft of the fame month ! 

* Debr«itV» Parliamentaiy Regifter 1801, vol. xv. p. ^6. 

a degree 
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a degree of general belief. Admiral Sir Hyde Par- 
ker thought it his duty to ilate in forcible language 
his injured feelings to the Lords Commiffioners of 
the Admiralty, and to entreat that their Lordihips 
would be pleafed to appoint a Court of Enquiry 
to inveftigate his condud in the Baltic, from the 
ad day of April to the 5th May iSoi, on 
which laft day he quitted his command *• But his 
requeft was pofitively refufed by that power, which 
had a few weeks before, with one breath, extolled 
his zeal, ikill, and judgment in the judicious dif- 
pofition of the attack at Copenhagen, and had in 
ait(^her breath ordered his doom to be fealed, by 
recalling hiin from a mod important command. 

The motives, therefore, whether of a political or 
private nature, have been left to the maze of pub- 
lic opinion and conjefture ; and thofe motives Ilill 
continue to be enveloped in myftery and obfcurity. 

We have in a former part of this work men- 
tioned the undoubted prerogative of the King, to 
difmifs officers from the naval or military fervice, 
without trial by court martial* But furely an offi* 
cer of high ramk, whofe zeal, fkill, and judgment 
have been confpicuoufly manifefledon all occafions^ 
during a long and adive life in his Majefty's naval 
fervice, and of which the two Houfes of Parlia- 
ment bore fo honourable a teftimony in the affair 

♦ See Admiral Sir Hyde Parker's Letters to the Admiralty* 
Appendix, No. L. - - 

laft 
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lafl noticedj was, on every known conftitutional 
principle and pradice, a$ well as on that of juliice 
and equity, entitled to have an impartial invefUgation 
of his condud:. This was the more neceflary to be 
complied with, as an implied or negative cenfurc 
was attempted to be fixed on bis reputation; by 
withholding all marks of royal favour from him, 
whilft they were moft honourably and deferyedly. 
Conferred upon the junior admirals. 

Several inftances having recently occurred, in the 
military fcrvice, of officers fent home, by Com- 
manders in chief on foreign ftations, with articles 
of accufation pending againfi: them, but not duly 
inveftigated, his Royal Highnefs the Duke of York, 
conceiving the difcipline of the army and the in- 
tereft of his Majefty's fervice to be thereby mate- 
rially affiefted, was of s^pinion that this praftice, 
except in cafes of the moA urgent neceffity, ought 
to be avoided: beeaufe though it might relieve the 
Commander on the fpot from fome embarraffments, 
the meafure feldom failed to transfer them to head 
quarters with increafed difficulties. And his Royal 
Highnefs the Field Marfhal judged it further ex- 
pedient to exprefs, in general orders of the ifi 
February 1 804*, his difapprobation of the erroneous 
opinion, which had prevailed in the army, that an 
officer who has been put under arreft, has a right, 
as it is termed, to demand a court martial upon 

* See General Orders, Ap. No, LIII. 

hlmfelf. 
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hmfelfy and may perfift in confidering him&If as 
flill under the reftraint of fuch arreft, although 
exprefsly releafed therefrom by the fuperior offi- 
cer who impofed k: whereat the fad is, that a 
fuperior officer is invefted with a difcretionary 
power of liberating, as well as of arrefting, and of 
requiring that the officer fo liberated do return to 
the exerdfe of his duty as before; and neither 
can an officer infifl upon a trial, unlefs a charge 
be preferred againft him. It by no means follows 
however, that an officer, conceiving himfelf to have 
been wrongfully put in arreft, or otherwife ag- 
grieved, is without remedy. A complaint is after- 
wards open to him, if preferred in a proper man- 
ner, for which provifion is made by a fpecial arti* 
cle of war *. 

It 



♦ One of the recent inftauces alluded to, and whkh it is 
prefumed gave birth to the above general order, was the 
circumftaoce of Governor King, o^ New South Wajes, fending 
borne Captain John M* Arthur of the New South Wales Corp§, 
iw having accepted a challenge, and wounded in a duel his fu- 
perior officer, Colonel Paterfon of the fame corps, and Lieut. 
Governor of the colony. Capt. M* Arthur's cafe was attended with 
Aggravating circumftancf s, in his having been feat tp England ua- 

^ 4er arreft, on board a ihip making a circuitous voyage by India, 
vhich was'protHK^d for upwards of eight months, and forced alfo 
to leave his wife and family in the colony, together with a confider- 

' able property, acquired by a laudable and exemplary attention to 
agricultural purfuits, and the rearing of feyeral thouiand fheep 
of tl)£ real Spanifh breeds on a foil by nature and climate con-^ 

gonial 
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It is unneceffary, in this place, to make farther 
comments on the crimes cognizable by naval or 
military courts martial, or upon the articles of 
war, and different feftions of the afts of parlia- 
ment eftablifliing courts martial, with which every 
officer is prefumed to be well acquainted. But, as 
it is a matter fo effentially important to both fer- 
vices, as well as to the individual members who 
may fit at courts martial, to have a competent 
knowledge of the legal forms of procedure againft 
offenders, we (hall endeavour, in the fubfequent 
chapters of this work, as well as in the appendix 
of forms and opinions at the end, to follow the 
order and courfe of the proceedings themfelves^ 
as the moft clear and perfpicuous mode of treating 
the fubjeft. And, where the ads of parliament, 
articles of v^ar, or printed inflrudions and regula- 

genial to the growth and production of animal wool, equal in 
texture and quality to the fineft produced in the fame latitude as 
Spain and Portugal* This is an objedt of the greateft national 
importance, confidering that nearly two millions fterling is ex- 
ported annually to foreigners, for the purchafe of fine wool, 
and that about three millions of the population of this kingdom 
are employed in the woollen manufadlure and trades conne6ted 
with it ; and which^ if < duly appreciated by government, 'and 
proper encouragement given, may be rendered a fource of imb* 
menfe wealth to individuals, and of great advantage to the ma^ 
'nufaClures and revenue of the country. For further details of 
the advantages refulting from this difcovery, and the experiments 
made by the individual alluded to, as afcertained by documents 
laid before parliament in the WooHcn Clothier's Bill (1803), we 
refer our readers to the preface of the 4th edition of Financial 
and Politic ftl Fa8s of the Eighteenth andprefent Century, 

Vol. L (^ tions. 
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tions, regulating the proceedings of courts martialj 
are ambiguous or do not apply, it may not be 
improper to throw occafional glances at the pro- 
ceedings of other courts of judicature in the king- 
dom, under fimilar circumftances, as a rule of con- 
duft to be obferved at courts martial. This may 
be deemed ah important part of our talk, fince we 
have inftances. on record, of councils of war 
haying been even ccnfured by parliament*, for 
deviations in their forms, and for errors in judg- 
ment; and the more fo, when we confider the 
many informalities members of courts martial are 
unknowingly liable to fall into on foreign ftations, 
where they may Jiot have the opportunity of being 
aflifted with a judge advocate, fufficiently verfed in 
the legal forms of proceedings. This is a con- 

^ In 16999 Commodore Norris was cenfured in the foUowing 
tennffy by the Houfe of Lords, for joining land ojfficers in the 
the council of war, who negatived fighting the French fquadron 
off Newfoundland, commanded by M. Fointis. (n this council 
there were thirteen fea officers and eleven land officers : the com- 
inodore and feven of the captains voted for attacking ]^ but all 
the land officer^, and five fea officers, voted negatively. 

" Die Lufiitf I 'Jib jlpril 1699. 

1. ^< It It refolved, by the lords fpiiitu^ and temporal in par- 
£amcnt affembled, that the fquadron conunanded by Capt. Nor- 
ris, at St* John's, in Newfoimdland, not- going out to fight 
Pointis, upon the fcveral intelligence given, was a very high 
mifcarriage, to the great diifervice of the king and kingdom. 

2. ^' It is refolved that the joining the land officers in the 

council of war, on the 24th July 1697, was one occafion of 

|he mifcaniage in not fighting Pointis." '--^^^ Campbell's jidm- 
rals, vol ii* p. 475. 

'/ ' * fideration 
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fideration of the greated moment ; as, in cafe of 
fllegality in the proceedings of a court martial, of 
apparent partiality in its judgment^ or of any flagrant 
mbufe of its authority, the court is not only liable 
to the fevere animadverfions of the houfe of com- 
mons, but the members of fuch courts martial 
are either collectively or individually amenable to 
the laws of their country. 

There are feveral inftances il^here the informali- 
ties and illegal proceedings of courts martial have 
been feverely cenfured by the legiflature, as well as 
brought under the cognizance of the civil courts. 
Soon after the engagement oflF Toulon, (February 
1 744,) Captain Norris refigned the command of 
the Effex, one of the (hips »in that a£Uon, on ac- 
count of ill health, with an intention to return 
to England; but, learning how much his cha- 
ra&er had been afperfed by his officers, he applied 
to Vice Admiral Rowley, then commanding officer 
in the Mediterranean, for a court martial to enquite 
into his condud on the day of adioiv 

As Captain Norris had refigned his command, 
the Vice Admiral did not conceive he had power to 
order a court martial to be aflembled, without or« 
ders from the Admiralty. 

Captain Norris made application to the Admiralty, 
and a commiffion was granted for Vice Admind 

Q a Row^ 
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Rowley's afiembling a court martial, to enquire 
into the condu£t of Captain Norris, and, upon the 
28th January 1745, a court martial was accord- 
ingly aflembled at Mahon, compofed of the Vice 
Admiral and twenty. five Captains *• 

The court, after proceeding fcveral days in examin- 
ing witneffes, conceived doubts, whether they could 
legally come to any determinatibn on the matter be- 
fore them ; as Captain Norris was not then in his 
Majefty's fervice and in full pay. The court, there- 
fore, came to the refolution, totranfmit the whole 
minutes of their proceedings on this enquiry to the 
lords commiflioners of the Admiralty, without paffing 
fentence. Lieutenant Jekyl the profecutor, and the 
other lieutenants of the fhip, remonftrated to the Ad- 
miralty againft the treatment they had received ; and 
the papers having been laid before the Houfe of Com- 
mons, the proceedings were not only cenfured as par- 
tial, arbitrary, and illegal, but, on the vote of thfe 
Hoiife, his Majefty was requefted to give direftions 
to try, by a court martial. Captain Norris, and the 
other captains' and officers, who had been accufed 
of bad conduft t* 

♦ Previous to the aft 22 Geo. II. c. 33, the minimum of mem- 
l>er8 to conftitttte a naval court martial was, like the number at 
prefent in the army> fixed to thirteoi. It was therefore the ufage 
to have all the captains on the ilation to attend as members, 
without regard to numbers, provided they were not lefs than 
thirteen 5 but the naval law, as now altered by ftatute, is, 
that a court fhall not coniift of more than thirteen members. 

f For further particulars, and the names of the members 
compofing the court martial cenfured, fee Append. No. XII. 

Military 
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Military and naval courts martial are alfo fubjedl: 
to the controul and jurifdiftion of the fupreme 
courts of King's Bench and Common Pleas ; and 
the members are liable to punifliment, for any wan- 
ton abufe of power or illegal proceedings. We 
have, among the many inftances of the judgments 
of courts martial which have been brought under 
the review of the civil courts, a remarkable inftance 
in the cafe of Lieutenant Frye of the marines. 

In the year 1743, Lieutenant Frye, ferving on 
board the Oxford man of war, was tried at Port 
Royal, Jamaica, for difobedience to his captain's 
orders, namely, in refufmg to aflift another lieute- 
nant in conducing an officer as a prifoner on board 
the flup. Lieutenant Frye perfiftdd to have a writ- 
ten order for this* duty from the captain, which he 
peremptorily refufed. On his being brought to 
trial for this offence, the evidence produced againft 
him at the court martial confifted of the depofi- 
tions of a parcel of illiterate people, reduced into 
writing feveral days before he was brought to trial, 
which perfons were entirely unknown to him, he 
to his knowledge never having feen or heard of 
them before; and upon his objeding to the evi- 
dence, he was brow-beaten ' and over-ruled. Oa 
the charge being thus proved, he was fentenced to 
fifteen years imprifonment, and rendered for ever 
incapable of ferving his Majefty. He was brought 
home, and his cafe, after being laid before the Privy 
Council, appeared in fo juftifiable a light, tliat his 

9^3 late 
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late Majefty was plcafed to remit the punifliment, 
and to order him to be releafed. 

. Some time after, he brought an aflion in the court 
of Common Pleas, againft Sir Chaloner Ogle, who 
had fat as prefident at the court martial, and had a 
verdifl: in his favour of i oool. damages ; it having 
been proved, that he had been kept fourteen months 
in clofe confinement, before he was brought to trial. 
The judge moreover informed him that he was at 
liberty to bring his aftion againfl any of the mem- 
bers of the iaid court martial, he could meet with» 

On his application afterwards, (May 1746), the 
Lord Chief Juftice (Willis) ifliied his writ of capias 
againft Rear Admiral Mayne and Captain Rentone, 
two of the members who had fat at his court 
martial, and they were accordingly arrefted juft 
as they broke up from a court martial, ajflfembled 
at I^ptford for the trial of Vice Admiral Leftock. 
This was deemed a great infult, and highly re- 
fented by all the members compofing the faid 
court martial at Deptford ; who drew up ftrong 
refolutions on the occafion, which they tranfmitted, 
with remonftrances, to the lords commiflioners 
of the Admiralty. The Admiralty, through the 
medium of the fecretary of State, laid thofe re- 
folutions and remonftrances before his Majefty. The 
lord chief juftice, however, being apprised of the 
fteps which the members of the court had taken, im« 

mediately^ 
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tnediately, and without waiting the refult, exercifcd 
the authority of his high ofEce, and caufed each in- 
dividual member to be taken into cuftody^ and was 
proceeding in legal meafures to affert and maintain 
the authority of his judicial power, when a flop was 
put to the procefs, by proper conceflions exprefled 
in a fubmiflive letter, figned by the j>refident and 
all the other trierhbers of the court, and tranfmitted 
to the lord chief juftice ; which letter was ordered 
to be regiftered in the remembrance office — A 
memorial, as the lord chief juftice then obferved, 
" to the prefent and future ages, that whoever fet 
themfelves up in oppofition to the laws, or think 
themfelves above the law, will iJi the end find them- 
felves miltaken */* 

Indeed, fo provident have the laws of England 
been framed in favour of the liberty of the fubjeft, 
as well as for the prevention of any arbitrary exer- 
tion of power, by thofe to whom the adminiftratioa 
of juftice is committed, that we have inftances in 
hiftory of chief juftices and judges having been 
impeached by the Houfe of Commons^ and having 
inctui'red exemplary punifliments by the fentence of 
Parliament, the higheft of all tribunals, for having 

* For the particulars of Lieutenant Frye's cafe, with the 
letter and members name«, which, with the acceptation of the 
lord chief juftice, was inferted in the Gazette, 15th November 
1746, fee Appendix, No. XIII. 

Q 4 ventured 
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ventured to infringe the laws *. Hence it is In- 
dubitable that neither the authority, influence, nor 
perfonal dignity of the infradors of the law, can 
fcreen them from the animadverfions of Parliament, 
whofe power is fo tranfcendent, that, ^t times, even 
fovereignty itfelf has not efcaped its cenfure f. 

* In the reign of Edward the Firfti Sir Ralph dt Hengham, 
chief juilice of the King's Bench, was convi^ed of having com- 
mitted exactions in office, and fined 7000 marks. Sir Thomas 
Wayland, chief juftice of the Common Pleas, had his whole 
eftate forfeited, and Sir Adam de Stratton, chief baron of the 
Exchequer, was fined 34,000 marks. 

Under Richard the Second, Sir Robert Trefelian, chief juf- 
tice of the King's Bench, and fome other judges, were conviAed 
of having been inftrumental, in their judicial capacities, of carrying 
on defigns that were fubverfive of public liberty, and were fen^ 
tenced to be hanged. See Pari H'tft. ^f England, vol. i. — De 
Lolme on the Conjittution of England, p. 364. 

In the reign of Charles the Second, Sir William Scroggs, 
lord chief juflice of the Common Pleas, was impeached by the 
Commons, for partialities (hewn by him in the adminiftration of 
juflice, and he was removed fix>m his employment. De JLolme 
on the ConfiUution, p. ^66, 

•j- Charles the Second, on the pafling of the Coventry Ad. 
Vide Burnet's Ht/l. vol. i. 

One of the laws made by the Emperor Theodofius II. con- 
tains a maxim highly worthy of a monarch. ** The fovereign 
majefty," fays he, " does itfelf honour, by acknowleging its 
fubje£iion to the law. The power of the laws is the foundation 
of ours, and there is more honour in obeying them, than in 
commanding alone without them." — " This," fays Mr. le Beau, 
** is the fublimeft leifon that a fovereign ever gave to bis equals." 
Mi lot's Ancient H'tft, vol. ii. p. 451. 
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CHAP. VI. 

Of the Duties of a Naval and Military Judge Ad- 
vocate or Deputy J as authorized by Ad of ParHa- 
mentj and the General Printed In/iruHions^ Mutiny 
Ady and Military Articles of War; and confirmed 

» by the Opinions of Counfel at different Periods. 

'T^HE duties of a naval ]\xdgc advocate arc defined 
in fo general a manner, in the aft of parliament 
and printed inftruQions, that on different occafions 
it has been deemed expedient to have the opinions 
of counfel. The judge advocate may be faid to be 
the primum mobile of a court martial, as not only 
impelling it to adion, but as being the perfon oil 
whom, in a great meafure, depends that harmony 
of motion fo neceffary to conftitute a regular court. 
Impowercd by the printed inftruSion * to advife 
the court of the proper forms when there fliall be 
occafion, and to deliver his opinion in any doubts or 
difficulties which may arife in the courfe of the trial ; 
the leglflature, no doubt, intended that he or his de- 
puty fhould be a perfon not only fufficiently verfed in 
the legal forms of proceedings, but, from what has al- 
ready appeared in thefe fheets, that he ihould likewife 
poiTefs a competent knowledge of the forms of the 

* Vide Inil. under the head of Court Martial^ art. 6. 

Other 
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other courts of judicature in the kingdom ; moftf 
particularly of the forms of trials in criminal cafes^ 
by which courts martial ought to be in a great mea-« 
fure regulated, on thofe points where the zSts of 
parliament and printed inftrudions are filent. 

The aft of parliament direfts that, in the abfence 
of the judge advocate, or his deputy, a court ntar- 
tial fhall have power and authority to appoint any 
perfon to* execute the office of judge advocate *. 
And though it be ufual and neceffary for the prefi- 
dent, fome days previous to the trial, to appoint by 
warrant a perfon to officiate as judge advocate, m 
order that he may timely fend to the party accufed 
an attefted copy of the articles of charge, and giye 
intimation to the prifoner of the time and place ap- 
pointed for his trial, fumifli him with a lift of the 
witneffes to be adduced againft him, and require 
from him a lift of thofe witneffes whom he wifhes 
to adduce in his exculpation ; alfo, to fummon the 
witneffes, and all perfons concerned, &c. yet the 
warrant ought to exprefs the appdhitment to be by 
the court, according to the conftrudion of the 
ftatute t ; and a majority of the members, when 
the court is affembled, fhould concur in the ap- 
pointment. Judgp Bathurft is, however, of opi- 

* A£l 22 Geo. II. c. 33. fedt. 20. App. No. II. 

\ Vide form of natal judge advocate's warrant, Appendix, 
Vo. XXV. Fonn of fuxnmonfes. No. XXIX. 

nion. 
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tuon, that it might not be improper to have this 
further explained by a new ad ** 

By the printed inftruftions fj the judge advocate 
IS to examine the witneffes upon oath, take down 
their depofitions in wridng, and fhew the fame to 
the commander in chief, who is to order him to 
fend timely before the trial, an attefted copy of 
the charge or accufation, to the party accufed* 

By the military articles of war (i8o4J, under the 
head oi adminijiration ofjufiice^ feftion 1 6. art, 7. the 
judge advocate general, or fome perfon deputed 
by him, is empowered to profecute; and in all trials 
of offenders by general courts martial, he is to admi- 
nifter the oaths in the forms prefcribed. The judge 
advocate general is appointed by warrant under the 
King's fign manual. The commander in chief on 
a foreign ftation, by virtue of the power and au- 
thority vefted in him by his Majefty, appoints by 
warrant any eligible officer deputy judge advocate ; 
,and although it be very unufual, yet a junftion has 
fometimes been adopted to make the' warrant jointly 
to the prcfidcnt and deputy judge advocate J. 

* Vide cafe, and Judge Bathurfl's opinion to Query 2. Ap- 
pendix, No. XIV. 

f Inil. under the head of Courts Martial, art. 5. 

X See forms of military deputy judge advocate's warrants, 
App« No. LIX. feft. I, 2. and No. LX. • 

All 
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All perfons, fubje£l: to military law, are bound by 
their duty to attend and give their teftimony at miU- 
tary courts martial, whenever funmioned for that 
purpofe; and, fhould it fo happen that fome of 
the witneffes fliould be pcrfons in a civil capacity, 
and not bound to obey the citation of fuch a court 
martial, their attendance may be enforced by an ap- 
plication to the court of King's Bench, as will be 
hereafter noticed. But, it is to be regretted that 
there is no aft of parliament, compelling perfons 
in civil capacities to attend as witneffes at a naval 
court martial ; whereby it becomes optional for 
them to attend or not, 

•■ 

By the mutiny aft *, it is provided, that all wit- 
neffes, duly fummoned by the judge advocate, or by 
the perfon officiating as fuch, fhall, during the nc- 
ccffary attendance at military courts martial, and re- 
turning from the fame, be privileged from arrefls, 
in like manner as witneffes attending any of his 
Majefly's courts of law are privileged t; and 
that, if any fuch witnefs fhall be unduly arrefled, 
be fhall be difcharged from fuch arrefl by the court 
out of which the writ or procefs iffued, by which 
fuch witnefs was arrefled ; or, if the court out of 
which the writ or procefs iffued, be not fitting, 
then by any judge of the court of King's Bench in 

♦ Mntiny AA (1804), fed. 18. 

f See fbrin of judge advocate's fummonfes to ifntneffes, App* 
No. LXl. 

London 
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London or in Dublin, according as the cafe Ihall 
require, upon its being made appear to fuch court or 
judge, by affidavit in a funmiary way, that fuch 
witnefs wa^ arretted in going to or returning from, 
or attending upon fuch court martial : and that aU 
witneffes fo duly fummoned as aforefaid, who (hall 
not attend on fuch courts, (hall be liable to be at- 
tached in the court of King's Bench in London or 
Dublin refpeSively, upon complaint made to the 
faid court of King's Bench, in like manner as if 
fuch witnefs had ncglefted to attend on a trial in 
any criminal proceeding in that court- But wit- 
nefles unconnefted with the army muft, we con- 
ceive, be paid their travelling charges and for the 
lofs of their time, or have the fame tendered at 
leafl, before attachment will lie *. 

* It is certainly worthy of obfervation tliat, though the leg^fla« 
ture has thus anxioufly provided for the attendance of civil wit- 
neffes, refident in England and Ireland ; thofe in Scotland have 
been wholly overlooked. The granting a power to the courts of 
King's Bench in England and Ireland, to iifue procefs of at- 
tachment, fufficiently eftabhfhes that, before the a£b pafied, thofe 
courts pofiefled no fuch power ; and that the court of Seflion in 
Scotland, by being omitted in the a6):, is ftill without it. The 
court of Seflion therefore cannot compel a witnefs to attend at 
a military court martial, while every one knows that the court 
of King's Bench has no authority in Scotland. 

But it may be aiked, Is a witnefs, refident in Ireland, compel- 
lable to give his attendance in England ? The cafe is new, and» 
though we are unwifling to give a decided opinion, yet we are 
inclined to think he is not. The court of King's Bofich in Ire^ 
land may convey a witnefs to the limits of that part of. the united 
kingdom, but we do not apprehend that he could be forced to 
embark. 

In 
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In the Army^ it is the pra£Uce to allow the neccCr 
&ry travelling charges to all fubaltem officers, who 
may be obliged to attend as witneiTes at courts mar- 
tial ; but it is not the ufage in the navy to make 
any fuch allowance, although we fee no juft reafcn 
for the diftindion. It is the pradUce, in all courts 
of jufticc, to defiray the expences of all witneflfcs, 
whole attendance may ht required in trials. 

We find, by the ftanding regulations eftabUIhed 
for the army in India, a judicious prafUce has been 
adopted fince Odober 1775, founded on the ufage 
of our courts of law in fimilar cafes, namely, that 
the charges of all perfons who may be fummbned 
to give evidence in courts martial, ^t the requifitipn 
pf a prifoner, fhall be paid by him, more efpecially 
in cafes wherein it fhall plamly appear that the 
evidence has been wantonly and unneceflarily call^ 
cd upon *. 

On important trials at naval courts martial, 
it is cuftomary for the judge advocate to take pre- 
paratory 

^ The following is an extra6^ of the Standing Regulations 

eftablifhed in India. 

" Bengal, 19th O&ober 1775. 
^ It appearing to the Board that perfons have often been fum* 
moned to give evidence on courts martial, at the requifitions of 
the prifonersy whofe evidence has not been material to the de- 
fence , and whofe abfence from their flations have been detri- 
mental to the fervice ; and it being the pradiice in aU courts of 
juilice, that the perfons, at whofe requiiitions witnefles were fum- 
moned, &ould defray the expences of their attendance : 
^ >1 '* It 
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paratory affidavits, from the witneffes in fupport of 
the charge againft a perfon to be tried ; which affi- 
davits he is to communicatjs to the commander in 
chief, and to the prefident of the court martial, 
but not to the feveral other members who may be 
fummoned, until they are properly laid, in a judi- 
cial manner, before the court martial '^ 

Neither is it proper that copies of the affidavits, 
10 fppport qf a charge againft a perfon to be tried 
at a court martial, fhould be delivered or fhewn to 
the perfon accufed, previous to his trial t* 

Though a judge advocate may be confidered \rx 
the light of a profecutor for the crown, it does not 
from thence follow that he is to deny every rea- 
fonable affiftance to the prifoner in hi$ defence, 
either in point of law or of juftice. It is his duty, 
that the proof, both on the part of the crown and 
the prifoner, fhould be properly laid before the 
court. And, where any doubtful point may arife, 

*^ It is refolved that it made a ftanduig rule, tkat the charge of 
all perfons who may in future be fummoned, at the requifition of 
the prifonersy be paid by them. The Board referving to them- 
felves the power of indemnifying fuch perfons from the burden 
of this expence^ (which they mean to do,) except in cafet where*> 
in it fhall plainly appear to them, that the eridence has been 
wantonly and unneceflarily called upon." 

• • Opinion of the Advocate General, &c. Query 3. App. 
No. XV. 

\ Vide opinion of Advocate General, and Solicitor of Admi- 
ralty, to Query 7, App. No. XV. 

he 
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ke fhould incline on the part of the piifoncr*; 
and nothing fhould induce him to omit any circum- 
ftances, in the minutes of proceedings, that might 
have a tendency to palliate the charges exhibited 
againft the party accufed — Were he to omit the in- 
fertion of any fuch circumftances, of his own accord, 
with a view to fave himfelf trouble, his conduft 
would be highly criminal. 

In the deliberations and debates of a court mar* 
tbd, the Judge Advocate may offer his fentiments 
and opinion, if required; or, if he obferve any 
error in point of law, or doubts arife, he ought 
to offer his judgment on the point, for the in- 
formation of the court ; and he fhould communicate 
every matter or thing, which may conduce to a legal 
decifion of the points in queflion t« 

When a naval court martial is affembled for trial, 
the Judge Advocate, by dircftion of the Prcfident, 
reads with an audible voice, flanding up, the order for 
affembling the court, and likewife the order or war- 
rant of his own appointment. It then becomes his 
duty to adminifter to the refpeftive members the 
oath prefcribed by a£): of parliament \ \ and which 
is ufually done by the Prefident, and each member 
holding his right hand on the Evangdifls, and, ac- 

* Vide Judge Bathurft's opinion, App- No, XIV. Query i. 

f Vide Opinion of Advocate General, &c. to Query i. Ap- 
pendix, No. XV. 

X Stat. 22 Geo. II. C4p. xxjciii. fertion 169 Appendizi 
No. II. 

cording 
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eording to fenibrity, repeating his name, and the 
following words of the oath audibly, after the Judge 
Advocate, viz* 

/, A, B. dofu)earj that Twill duly adminijlerju^icey 
Hccording to the articles and orders ejlahlijhed by an a^ 
pajfed in the twenty-fecond year of the reign of his Ma^ 
jejiy king George ILfor amending^ epcplainingy and re» 
ducing into one ait of parliament ^ the Idws relaiinj^ te 
the government of his Majejly*sjhips^ wjfels^ dndfottei 
hyfea^ without partiality^ favour^ of qffeSlion i and if 
any cafejhallarife which is not particularly mentioned 
in thefdid articles and orders^ I will duly adminijlef 
jujlice according to my confcience^ the beji of my under-- 
ftanding^ and the cujlom of the navy in like cafes: and 
I do further fwear that I will noty upon any account^ 
at any time whatfoever^ difclofe or difcover the vote 
or opinion of any particular member of this court mar'^ 
tialy unlefs thereunto required by ail of parliament. 

So help me GOD. 

As foon as the faid oath fhall have been adminif« 
tered, the Prefident of the court is authorized 
by the faid flatute to adminifter to the Judge Ad- 
vocate, or theperfon officiating as fuch, an oath in 
the following words 2 

/, A. B. do fwear that I will ttot^ upon any account^ 
at any time whatfoever^ difclofe or difcover the vote 
or opinion of any particular member of this court mar^ 
tialy unlefs thereunto required by ail of parliament. 

So help me GOD. 
Vol, I. R It 
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It IS likeWife the Judge Advocafe's duty to ad- 
minifler the oath to the witneffes produced at any 
trial by court martial *, and to record the evidence 
in writing, nearly in the words of the witneffes, and 
to take minutes of all the proceedings of the court, 
which are to be read to the members, and ap- 
proved by them. Should the trial laft longer than 
one day, it is his duty, at the clofe of each day, to 
prepare a fair copy of the proceedings fo far as they 
go, and he continues fo to do until the conclufion 
of the trial, when the whole Ihould be diftinQly 
read over by him to the court, before the members 
proceed to deliberate on the feutence to be pro-' 
ti^ounced. 

In the -^r;7zyitisufual, at general courts martial, 
for the Judge Advocate to adminifter the oath as 
direfled by the mutiny zQ. and military articles j firft 
to the Prefident alone, and afterwards to the other 
members of the court. This mode fliould alfo be al- 
ways attended to at- naval courts mirtial, as tend- 
mg to give more folemnity to the proceedings 
than fwearing the Prefident and the whole mem- 
bers together. 

By the mutiny aft and military articles t it. m 
cnafted, that in all trials by general courts mar- 

- • I 

• ♦ See Forms of Oaths adminiftered to witneffes at naval and 
military courts martial, Book II. cap. 2. 

f Mutiny Aa (1804), fe6tion 18, andMilitary Articles fea. iS, 
ArtVf. ' - 

'tial. 
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tol, every member affifting at fuch trial, before 
any proceedings be had thereupon, Ihall take the. 
following oaths upon the holy evangelifts^ before 
the Judge Advocate or his deputy, (who are autho- 
rized to adminifler the fame,) that is to fay : 

Ton Jhall well and truly try and determine^ ac- 
cording to your evidence^ in the matter now before youi 

So help you GOD* 

/, A. B* do/wear^ that 1 will duly adminijierjuf^ 
tice^ according to the rules and articles for the bet- 
ter government of his Majejifs forces ^ and according 
to an aa of parJiament now in force fir the punifh* 
ment of mutiny and defertion^ and other crimes therC'^ 
in mentioned^ without partiality^ favour^ or affeilion ; 
and if any doubt Jhall arife^ which is ^not explained 
by the f aid articles or aa of parliament, according 
to my confcience^ the bejiofmy under ftanding^ and 
the cujiom of war in the tike cafes : And I further^ 
fwear, that I will mt divulge the fentence of the 
courts until it Jhall be approved by his Majejiy, of by 
fome perfon duly authorized by him ; neither will I 
upon any account at any time whatfoe^er difckfe of 
dif cover the vote of opinion of any particulaf mem- 
ber of the court martial, unlefs required to give evi.. 
dence thereof, as awitnefs by a court of juftice in a 
due courfe of law. So help me GOD. 

So foon as the faid oaths Ihall have been ad- 
miniflered to the refpeftive members, the Prefi- 

R ^ dent 



!I44 NAVAL AND MILITARY 

dent of the court is authorized to adminifter to the 
Judge Advocate, or to the perfon officiating as fuch, 
an oath in the following words : 

/, A. B. do fwear\ that I will noty upon any aC" 
county at any time whatfoever^ difclofe or difcover 
the vote or opinion of any particular member of the 
eourt martial^ unlefs required to give evidence thereof 
as a witnefi by a court ofjujlice^ in a due courfe of 
law. So help me GOD. 

In comparing the analogy or variance between 
the oaths prefcribed to the members of naval courts 
martial^ and thofe above recited, direded to be 
adminift«'cd Jit military courts, we will perceive, 
I ft. That the preliminary oath of the latter has 
been difufed at naval courts martial fmce the 
paiSng of the aft 0,1 Geo, II. c. 23. ad, That 
the oaths, to be adminiftered to the Prefident, and 
members of a general court martial, contain a two- 
fold obligation of fecrecy, viz. not to divulge the 
fentence of the court until it fhall be ap|H'oved 
by his Maje%^ or fome perfon duly authorized 
fcy him ; and not to difclofe or difcover the vote 
or opinion of any particular member, unlefs re^ 
quired to give evidence thereof as a witnefs by a 
court rfjujiicej in a due courfe of la%& : whereas the 
oath adminiftered to members of naval courts mar- 
tial contains only the laft obligation of fecrecy, 
^ not to difcover the vote or opinion of any par- 

2 ticular 
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ticular member, unlefs thereunto required by aB 
cf parliament.^* 3d, The daths of fecrecy pre- 
/bribed to be adminiftered to the judge advocates, 
or perfons officiating as fuch, are in tenor the 
feme at naval a»d miHtary courts martial, with 
this difference only, that, in the former, the dif^ 
clofure of the vote or opinion of any member 
is not to be made unlefs thereunto required by aSl 
of parliament J and, in the latter, the difclofure 
not to be made unlefs required to give evidence 
thereof as ^ witnefs by a ^ourt ofjujike in a due 
fourfe of law* 

In the year 1 749, the oath to be taken by the 
jnerabers of a naval court martial, that none of 
them fhould difcover the vote of any particular 
niember, unlefs thereunto required by lawful autho^ 
rity^ was firft introduced into the bill brought 
before the Houfe of Commons^ In the committee* 
.a motipii was made Xo leave out the words lawful 
authority 9 iiji order to infert thefe words, the courts 
pf jujlice in fuch cafes where they have now by law 
a right to interfere^ or by either houfe of parlia-' 
ment. As to leaving put the wor4s lawful author 
fity no objection w;as niade, but it being pror 
pofed Xo infert in their rppm, the \)irords a^ of pqr» 
liamenty it occafioned a long debate, in which 
the general neceffity and fcope of the bill were 
(l^oroughly canvaffed. At length the quefyon was 

R3 put, 
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put, for inferring the words a^ of parliament^ 
which was carried by 1 1 1 againft 6^. 

As we have given, in the appendix *, the fub* 
ftance of the arguments upon the general necef? 
fity and fcope of the bill^ it is only neceffary in 
this place, to touch upon thofe urged againil the 
form of the amended oath introduced. 

The law firft made in the beginning of king 
William's reign, which appointed an oath to be 
taken by the Judges in every court martial, in a 
form diflPerent to the prefent, was doubted to an-? 
fwer any good end ; becaufe a man, who is fq 
wicked as to refolve to ad unjuftly, will (hew no 
jegard to that, or any other oath, that can be 
framed by the legiflature. Members are not only 
to fwear that they will duly adminifter juftice, as 
was prefcribed by the law of king William, which 
was the law pafled on purpofe for the trial of 
the Lord Torrington, (of which we have given an 
account in a preceding part of this work t,) but 
they are to fwear not to difcover any thing, that 
paffes in debate relating to the trial; nay, even 
the Judge Advocate is to fwear to the fame fecrecy, 
How ridiculous is this ! How contrary fo the whole 
tenor of our conftitution ! An oath of fecrecy is 
^ oath taken by no court of juftice in the world, 

* See Appendix, No. LIV. 

^ Vol|I«chap.iv.p. 103, and Appendix, No, III. 

except 
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except the court of inquifition ; and, as^thsit 
court is in its owii nature a court of injuftice, ctu- 
elty, and oppreffion, we hope it will never be 
made a precedent for any new regulation here. 
In this happy country, the proceedings of all courts 
of juftice are open and publickly known : no 
judge is afraid or afhamed of the opinion he 
gives, or of the reafons on which he founds that 
opinion. Even in the liioft folemn trials in par- 
liament, the proceedings are open to the whole 
world, and votes are given in the mod public 
manner. This is the great fecurity for the impar- 
tiality and honefty of all our courts of juftice : 
were it in their power to conceal from the 
sworld what they do, or the opinions they give, 
bribery and corruption would foon be as frequent, 
and have as powerful effeft, as it has at any elec- 
tion in the kingdom ; for it has always been and 
always will be the prayer of rogues, No^em pec^ 

catis^ et fraudibus objice nubem. And this prayer 

will be effedtually anfwered by this oath of fe- 

crecy, efpecially in our courts martial, which muft 

never confift of a number lefs than five ; ,be- 
caufe, let the proceedings or fentence be ever fo 

infamous, no particular member can be charged 

with it bythe people, as eveiy one of them will at 

leaft infinuate that he voted againft it. 

It was contended that the oath was before ridi- 
•^ulous, but now that it is qiute abfurd. By the law 

R 4 paffed 
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pafled the feffions before, they were not to difclofe 
the vote of any particular member of the court, 
unlefs thereunto required by lawful authority ; but 
by the oath prcfcribed, by the bill now before the 
Houfe^ they are not to difclofe the vote of any 
member unlefs thereunto required by a£t of par- 
liament. This puts it out of the power of either 
houfe pf parliament, to enquire into the condud 
of any member of a court martial, unlefs the crown 
pleafes to confent to an zGt for that purpofe. Sup- 
pofe a br^ve Admiral fhould be condemned and (hot 
by the fentence of a court niartial, packed for thepur^ 
pofe by a revengeful favourite minifter. If this bill 
pafs, even the 'parliament itfelf could not enquire 
into the proceedings of that court martial, or 
punifh any one upon that account, while that 
minifter continued to engrofs the ear of his mailer, 
]t was alfo faid, we may all remember ^ late in« 
ftance, where a brave Admiral glorioufly difobeyed 
his orders, went a little further than his inftruc- 
tions, and thereby acquired great honour to him-, 
felf and great advantage to his country. If fuch 
^ bill as this had been then paffed into a law, that 
Admiral would have been in fome danger pf being 
^ed and condemned by a court pifLrtia}. 

This oath is on^ of the mofl: abfurd that eve? 
was invented ; becaufe it may prevent an innocent 
man from being, able to J^ftify himfelf, againfl a 
prpfecution at jcommpn law. We know that the 

"^In^mfeeri 
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members of a court martial may, by their proceed* 
ings, expofe themfelves to ap adion or profecution 
at common law. A late court martial in the Weft 
Indies aftually did fo j and, in an aftion brought 
againft one of them here at home, he was caft in 
a large fum of money, for what he did there as a 
member of a court martial ; and at a later and more 
famous court martial the members, who certainly 
underftood nothing of the common law whatever 
they did of the naval, brought themfelves into 
fuch a fcrape as would have ruined them, if the 
learned Judge they offended had not been fo much 
of a Chriftian as to remember that prayer. Good 
Lord forgwe them^ for they know not what they do *. 
In all fuch cafes, furely, any member of the court 
martial might juftify himfelf by proving that he 
oppofed and voted againft the illegal proceeding, 
upon which the aftion or profecution is founded: 
but, if this bill fhould pafs into a law, it will be 
impoflible for him to bring fuch a proof. 

It was further urged that this oath makes the 
increafe of the number, of which a court martial 
may confift, ftill more dangerous j for, if any job 
is to be done, the infamy muft reft upon all the 
members prefent, and though every one of them 
may, and probably will privately infinuate that he 

♦ This alludes to Lieut. Fryers cafe, mentioned in [the pre- 
ceding part of this chapteri p* ^31* 

voted 
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voted againfl; it, yet no one of them dare opei4y 
aflert, much lefs prove y that he voted againift it, 
which will of courfe render every one of them lefs 
i:oncemed about the infamy they expofe themfelves 
to : for the burden of infamy is like all other 
burdens, the more fhoulders there are to fupport 
it, the lighter it fits upon every one ; and, in a 
little time, we may have fuch a number of court 
martial jobbers, that they will keep one another in 
countenance, which will make it eafier for a mi- 
nifler to get them to do whatever he pleafes. 

When the mutiny bill was brought into Parlia- 
ment in j 749, a debate alfo took place refpefting the 
words, " unlefs thereto required by ad of Parlia- 
ment,** at the end of the oath of fecrefy ; for, inftead 
of thefe words, it was moved to infert, " unlefs 
required to give evidence thereof, as a witnefs by a 
court of juftice, in a due courfe of law;" and it 
was carried without a divifion, in favour of the 
alteration propofed : and this alteration in the oath 
has been ever fince continued. 

After the bill had gone through the committee, 
and the Speaker refumed the chair, it was moved to 
add in the amendment to the oath of fecrefy, the 
words " by either Hpufe of Parliament ; ** upon 
which a warm debate enfued. The fubftance of 
the arguments, urged by the fupporters of this laft 
amendment, was a3 follows ; That it was imprq}er 

to 



COURTS MARTIAL. 5251 

to give a greater power to the . courts below, than 
is given to or referved for the High Court of Par- 
liament. By the oath, as it now ftands, any mem- 
ber of a court martial may be obliged, by any of 
the courts in Weftminfter-hall, to difclofe or dif- 
cover the vote or opinion of every particular mem- 
ber of the court martial, when it becomes neceflary 
to have a proof thereof in any trial before them. 
But, if a queftion fliould arife in either Houfe of 
Parliament, relating to the proceedings or the fen- 
tence of a court martial, no member thereof could 
he defired, much lefs required, to difclofe or dif- 
cover the vote or opinion of any particular mem- 
ber of that court martial ; for furely , no gentleman 

1 A) 

could be defired to make fuch a difcovery, when 
he is bound by his oath not to do fo. The whole 
of the oath was objeded to, as an innovation lately 
brought into our military law, and as inconfiftent 
with the whole tenor of our laws, and the very 
fpirit of our conftitution. With us, the courts of 
juftice have always been open, and the judges 
thereof have delivered their opinions, and paffed 
fentence of judgment in the face of the world. This 
will always have a good effeft in favour of juf- 
tice ; for let men be ever fo corrupt, let them 
be ever fo abandoned, they will always have fome 
regard for their fafety, if not for their reputation ; 
and will be cautious of letting the people know, 
that they have been the tools of oppreflion, and the 
fiifpenfers of manifeft injuftice. But if we once 

begin 
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V. 



begin to have fentcnce pafled in lecret, under an 
oath of fecrefy, we fhall foon begin to have the 
\ihole trial carried on in the fame manner ; and 
this fmclls fo ftrong of the court of inquifition, 
and of thofe terrible reclufe courts, which are in 
arbitrary governments the inftruments of tyranny, 
that it muft give juft alarm to every gentleman who 
has a regard for our conftitution^ or the happinefs 
of pofterity. We know how little an oath is re* 
garded by mankind, when it happens to be incon« 
fiftent with their intereft, and when they may break 
it, not only with impunity but advantage. No of- 
ficer will therefore, notwithftanding thi* oath, fup»- 
pofe that his way of voting at a court martial can 
be hid from the crown, or the general, or the mi- 
nifter for the time being ; confequently the mem* 
bers of a court martial will ftill continue to be 
under the fame influence they are now. Before 
this oath was introduced, a member's way of vot- 
ing at a court martial was publicly known, and if 
any one voted againft what was fuppofed to be th^ 
inclination of the minifter or general, and was af- 
terwards difmiffed the fervice, or difappointed in his 
preferment, th^ world of courfe fuppofed, that it 
was on account of his * having voted according to 
confcience j which was an imputation, that a wife 
minifter or general would choofe to avoid : but no 
minifter or general can now be in danger of any 
fuch imputation, and therefore they will, with the 
jaicre freedom,, difmifs pr difappoint any ofEcer who 

4&res 
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dares to vote af^a court martial contrary to their 
direftion. The argument, that the oath of kcteff 
propofed will prevent officers being expofed to the 
x>efentment of one another, for their way of voting 
at a court martial, is frivolous, and carries with it an 
imputation both upon the officers of our army and 
upon our laws. Can we fuppofe, that any officer of 
our army would be afraid of doing juilice, left hefliould 
thereby incur the refentment of another officer? 
Can we fuppofe, that our laws would permit any 
officer to fliew the leaft fign of fuch a refentmint with 
impunity ? This is therefore forming to ourfelves 
an imaginary evil, and making ufe of that as aa 
argument for intrcfducing a real evil, and an evil 
which will be a precedent for introducing the worft 
of all evils, which is that of a fecret and arbitrary 
tribunal* And, having once eftablilhed. fuch fecret 
military tribunal, it will be a precedent for eftablifh- 
ing fuch fecret tribunals in all trials at common 
law. May it not be faid, that our common law 
judges will be the lefs liable to influence the more 
fecret their proceedings are kept ? Do not we know, 
that our common law judges are liable to re- 
fentment, and that fome haveaftually fuffered for the 
decrees they havjs made, or the judgments they 
have pronounced ? But fuch arguments, it was 
hoped, would never prevail with us, to.«ftablilh an 
inquifitorial method of proceeding, in any of our 
cpurts of common law. 

The principal arguments urged againft the amend- 
ment were :-^As to the danger fuggeft^d that this 

oath 
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oath of fccrefy may be made a precedent for iatroj 
ducing the fame fort of regulation, with regard to 
our courts of common law, it muft be thought al-^ 
together chimerical ; for the nature of the military 
law is fo very different from that of the common 
law, that no regulation in the former can ever be 
made a precedent for any regulation in the latter ; 
and, as this is the only danger fuggefted, no bad con-i 
fequence is to be apprehended, from eftablifliing 
this oath of fecrecy, with refpeft to the vote or 
opinion of the feveral members of a court martial : 
nor is this without precedent, even in the proceed-* 
ings of both Houfes of Parliament, for the mem- 
bers of both are bound not to difclofe what paffea 
in the Houfe ; and though, when counfel is heard 
upon any cafe, or any point in difpute, the dooraf 
are in a manner thrown open, yet every one knows 
that in both Houfes the doors are fhut, and regularly 
every flranger excluded, when the members come to 
argue or determine the cafe or point among them- 
felves. It was agreed that the Judges of every court 
ought to be made as independent as poffible. With 
regard to our common law Judges, we have, fince 
the revolution, effeded this as much .as the nature 
of things will admit. But with regard to the 
Judges upon a court martial, it is impoffible, it 
.would be abfolutely inconliftent with the very na- 
ture of military fervice, to render them independ- - 
ent of the commander in chief ; therefore we haVe 
reafon to apprehend that the vote or opinion of 
gentlemen in a court martial may be direfted by 

4 the 
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the influence of the commander in chief, when he 
rcfolves to make ufe of his influence for that pur- 
pofe. How is this to be prevented ? No way that 
can ht thought of, but by preventing its being 
known how every particular member voted ; and 
h is tobewifhed that a more efFeftual method could 
be fuggefted than that of an oath of fecrecy. 

The fuggeftion, that mankind in general are 
regardfefs of an oath, is too true in all trials at 
common law, and all difputes about private pro-> 
perty : but it is not fo with the officers of the 
army; T4)ey muil have a little more regard ta 
their chara^er for honour as well as courage, than 
is neceflary in common life ; and, when the cha-^ 
rafter of an informer is tacked to perjury, they 
ftiuft have a very great regard to the oath they 
have taken. This will be the cafe, with regard ta 
the oath now under confideration j if any officer 
fliould, notwithftanding his oath, difclofe to the 
Commander in chief the vote or opinion of any 
other officer upon a court martial, he would bef 
Ipokedonnot only as a perjured wretch, but alfo 
as an informer ; no gendertian would then keep 
him company ; he muft neceflarily be driven out 
of the army. Therefore it is evident that officers 
not only may, but will, depend upon their vote 
or opinion being kept fecret from tha commander 
in chief, as well as evety one elfe ; aiid confequently 
will be, no more under his influence with regard 
to any vote or opinion they may give iri a coui'c 
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martial, than they were before this regulation was 
introduced* 

The cafe of ofSqers giving their opinion in a 
court martial, and that of a Judge delivering his 
opinion from the bench, is widely different* The 
latter may never, probably, converfc or be in com- 
pany with any man he has offended by that opinion; 
he fddom appears but in a court of juftice, or 
amongfl his intimate friends, and confequently 
cannot be much expofed to the refentment of the 
man he has offended : but an officer may happen 
the very next day to be in company, perhaps 
fent upon the fame fervice with the man againfl: 
whom he voted at a court martial ; and, though 
fuch man may not feem to fhew any refentmenC 
againft him on that account, he may pick a quarrel 
with him upon fome other account, and put an 
end to his life in a duel, without its being poffi-* 
ble even for a court martial to determine that the 
duel proceeded from a fecret refentment of what 
the deceafed had done at a court martial; 

With regard to the -propofed amendment it 
was contended as quite unneceffary, becaufe it is 
comprehended in the amendment made by the 
committee. Is not Parliament a court of juftice ? 
Surely it is the higheft court in the kingdom; 
and it is hoped will always be a court of juftice. 
Suppofe then it Ihould be thought necelfery to en- 
quire into the conduct cf a court martial, and 

Parliament 
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I^arliament (hould be of opinion that the miemb^rs 
had been guilty of fome hig;h mifdemeahor, for. 
which they ought to be puniflled, the method of 
proceeding ifiuft be by impeachment before the 
6ther Honfe, and, iti tfiat cafej is not the other 
Houfe to be deemed a couft of jufiice? Can we 
then think that any officer wotfld be bound, by this 
oath as it now ftands^ nbt to difcover the vote or 
opinion of any member of that couft martial f 
The cafe is fo clear, that k cannot admit of cT 
doubt.' 

• An obvious defeS, in tfie oath zditAaideteA 
to thejudgd Advocate, at military eonrts mattiai^ 
VfiW prefent itfclf to our naval readers^ on cohfidcr^' 
Ing that he is not fworh to fccrefy, as the meni- 
bers jp'e with re(pe£k to the fchtencc of the Courts 
for a limited tiiiis. If pbUcy' and expedienc]^ 
teqtnred that members fhoutd Hot diviilge the 
Sentence of a general cctirt niaftial, until it had' 
deceived h!s Majefty's approbation, of that of af 
Commander in Chiefs havii^ a pow^ dekgaied 
to ai&mble courts itiartiai, the fame reafohs of 
pbKcy and expediency^ ought forely to apply with 
equal force to a Judge Advocate ; otherwiffe the 
intention of the legiflatute, in guarding againft 
the fentence being divulge^, becomes nugatory 
and i of noavaif what foe ver^ fo long as it is lefE 
ki the porwer, c r at the difcretion of any perfoh 
officiating as Judge Advocate to divulge the fen- 
^'VoL. L S t«n€d 
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tenet of a general court martial, before the ap^ 
probation of his Majefty or of the Comixiancfer in 
Chief be publickiy announced. 

It perhaps may be reafonably urged, that at 
times, it may be neceflary for the power, in whofe 
breail the confirmation of the fentence of a general 
court martial refls, to be informed, through the 
medium of the Judges or law officers, of certain dr- 
cumftances with refped to points of evidence or 
legality of proceedings, the difclofure of which 
might probably tend to an alteration, fufpeafion, or 
reviial of the fentence ; and that the Judge Advo- 
cate, from the iimple obligation of his oath, is 
the only and proper perfon to refott to, for the 
neceflary information. Admitting the neceffity of 
the cafe, yet it is humbly conceived that the 
Judge Advocate fhould be fwom in like man- 
ner as the members, with refped to not divulg- 
ing the fentence of the Court, until approved of 
by his Majefty, or fome perfon duly authorized by 
him ; and, by adding thefe words, unlifs required 
fo to do by his Majefty ^ or by fome perfon duly author, 
rizedy or words of a iimilar import, the oath 
would be fo qualified as to anfwer moft effe&ually 
the ends of juftice and fecrefy. 

. An efTential alteration has been introduced into 
the Mutiny bill of 1805, which we think proper to 
notice in a particular manner. 

On 
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Oh thfe third reading of the Bill in the lioufe of 
Commons^ 12th March 1^05, the Secretary at War 
brought Up a claiife on the fuggcftidn of Gericral 
Fitzpatrick, by way of ride?, to this effeft, — ^thaf oil 
all courts martial, other than general courts martial, 
every member compding fuch Courts ihould take 
an oath that he would well and truly try and defer-* 
mine the matter fubmitted to fuch Court, and ad« 
minifter juftice according to the articles of war and 
the z€t fot ptmifhmeiit of mutiny and defertion^ 
without partiality or affefiion^ 

General Fitaipatrick ekplained his relfons fot 
having fuggefted this claufe to the Secretary at 
War. ' Had he fuppofed fuch a claufe could have 
had the effect of weakening or relaxing the difci-* 
pKne of the army^ he ihould not have brought it. 
forwards It was with a view to ftrengthen the 
powers of the Mutiny bill that he propofed the 
meafure. He contended, that it would add more 
to the folemnity and gravity of regimental courts 
inartial if they were aiEmilated to general courts 
martial by the adminiftration of oaths to ihe members 
compoiing them, as well as to the witneiTes. He 
obferved, that regimental courts martial had been 
originally inftituted for the trial and puniflmient of 
minor offences, and had been extended by degree 
to the confideration of higher military crimes, in 
confequence of a fort of fidion : thus defertion had 
been deemed sJ^fence from duty, and mutiny un- 

S 2 foldier« 
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foldier-like behaviour. If crimes of thi« ' heaty 
defcriptioa wcfc bropght before a Court that ftrifUy 
had not cognizance of thenx, at leafl tbe ufual Iblenv 
n^ties ought to be obferved. 

The claufe was* agreed to and adkled to the bill^ 
which then was paSed^ and ordered to the Lo;ds«- 

. On Friday the 1 5th March 1 805, the Houfe of 
Lords having gone into a committee on the faid 
mutiny bill, the Marq.ms of Buckingham objefted 
to the claufe which enafts that the members of a 
regimental' court ibarfial fliftU be fworn, smd that 
all proceedings before them fliall be upon oath. He* 
thought it unneceiFdry, as. regimental courts mar-*- 
Ualj as at prefent conftituted^ were more inclined to 
lenity than; fcverity j and the proof that thek pro- 
ceedings* were toisrerlally fatisfatfcory was^ that there 
fcarcely ever occurred an inftance of a. foldier ever 
aarailing himfelf of his privilege to appeal to a gene- 
ral court martiaU 

1 

Lord Camden wifhed it to . be nnderfl^eod, thart?: 
the claufe was • not brought ibrward with an ideav 
of corre^ing any fuppofdd abufe ioi regimental 
courts r»ar4i^-^ ite fole objeft was to* attache 
g£eat;er. fo|enfiniiy te^ tbdr proce^dkiigs^. 

i 'Sb^^Doke <d Cumberland Ai'hf>pffox&A; oEt&e^ 
efiuife. on- tw^it groonds j^ the firfl:^ ihar^it wasian^ 
*" - - r. innovation^ 
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innoyadon^ which would found as if thfe proeeed- 
iiigs of regimental courts martiaj w^re at prefent not 
Xo corrcft as they ougj^t to be : The fecond, that by 
pM^^ the rfiefnbi^rs under the obligation of a^ 
oath, their judgments muft in manyjcafes be more 
fevere on- tjie Toldier than at prefent^ 

« 

The Duke of Clarence gave his s^ent to th$ 
argui^ents mgtd againft the daufe ; aud Lord 
Hawkefbuty and Ldtd Muigraye urged argument* 
in fupport of the claufe, which wa$ carried by a 
inajority of t^5renty-fix to thirteen. The remaining 
iClaufes vere gone through, and the Bill was ordered 
to be reported. 

The amendments, therefore, introduced into the 
Mutiny Aft of 1805 were as follow: a new claufe 
jbetwfeeii claufe 18 and 19 of Mutiny Aft 1804, ^Q 
tlie following cffefl: ; Provided aifo, and be it fur^ 
ther enafted. That in all trials by any courts martial, 
(other than general courts martial,) which fhall be 
held by virtue of this ad, or of any articles of 
war eftablifhed by his Majefty in purfuance thereof, 
-every member affifting ^t fuch trial before any 
proceedings be had thereupon^ fhall take the fol- 
lowing oaths upon the Holy Evangelif^s, (which 
oaths fhall and may be adminiflered by the prefix 
dent of the court to the other members thereof, 
^d to the prefident, by any member (having firft 
^f a ^p faid oaths) ; that is to fay, 

S3 ^ Tfft^ 
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Tou jhall well and truly try and determine, 
according to your evidence^ 'fhe matter now hefore 

youy 

So help you GOD, 

I A. B. do fwear^ That I will duly admini/ier 
jujiice according to the rules and articles^ for the 
fetter gwepnrnent of his Majejifs forces^ and accord^ 
}ng to an a£l of Parliament mw in for^e^ fir the 
funijhment of piutiny and deffrtion^ and other 
crimfs thfr^in m^ntioned^ without partiality^ favour^ 
er affeflion ; and if any doubt Jhall arife which is 
not exprejfed by the faid articles ^ or ail of farliar 
Tnentj according to my confcience^ fhe beji of my 
under/landings and the cts/iom of war in the like cafes. 

So help Jne QOp, 

And the prefidcnt of every fuch court mardal 
<not being under the rank of a captain) fhall be 
appointed by the commanding officer of the regi- 
ment, detachment, or brigade, or the governor or 
commander of the garrifon, fort^ caftle, or bar- 
racks direfting fuch court luartiaU 

There is alfo introduced a new claufe inftead of 
claufe 39, refpefting the quartering and billeting 
his Majefty-s horfe or dragoons, alfo bat s^d 
baggage horfes belonging to any of his Ma|efty's 
other forces, and alfo the horfes belonging to 
ftaffand fiel^ officers in his Majcily^s forces when 
iipoB aflual fervic€ ; s^lfo^ another claufe inflead of 
14 ?We 
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claufe S5y former mutiny ad, enafting, that all his 
Majefty's officers and foldiers, and their horfes on 
duty, or on the march, and all carriages and 
horfes belonging to his Majefty, or employed in 
his fervice, and returning therefrom ; and alfo all 
boats, barges, and other veffels belonging to his 
Majefly, or employed in his fervice, when con- 
veying the officers, foldiers, fervan^ts, women, 
children, or other perfons belonging to his Majef- 
ty *s forces, and alfo the arms, cloaths, accoutrements, 
tents, baggage, and other equipage of or belonging to 
his Majefty's forces on their marches, or returning 
therefrom, fhall be liable, equally with others, to 
the duties and tolls formerly exemptable by feveral 
ads of parliament, 

There is an additional article of war to the fol« 
lowing effeft : That all perfons who give evidence 
in a general or ether court martial^ are to be ex- 
amined on oath. * 

Hence we perceive that the members of regi- 
mental, detachment, and other courts martial, are 
to be fworn to adminifter juftice in the fame man^ 
ner as members of general courts martial ; but the 
form of the oath varies in this refpedk, that the 
members are not fworn to fecrecy. 

r 

The teft of experience may juftify the Duke oiF 
Cumberland's obfervations relative to the neceffity 

* See Mutiny Aa, and Additional Ardclei of War, 180J. 

S 4 or 
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qr expedieocy of putting the piembers of a regK 
mental court martial under the obUgation of an 
oath, as it may tend p make the fcn$jenpes more 
ifjpye|re than formerly. 

, An opinion, at the preffsnt untried moment of 
this new regulation, naay perhaps with propriety be 
hazarded, namely, that inflead of putting the mem- 
bers of a regimental court martial under the folemn 
obligation of an oath, whether it might not have 
anfwered equally well jbe ends of juftice and dif* 
icipline in the ^rmy, to have reftrided the punifli- 
ment to be inflifted by any regimental court martial 
to two hundred lafhes, which would have compre- 
hended the proportionate punishments foir all minor 
bffences cognizable by fuch regimental courts mar* 
tial in virtue of the mutiny a£b and articles of war, 
as they formerly f^ood. 

In this place it may not be improper to obferyc, 
that the members of a naval court martial are but 
oncefworn at thefirft aflfembUng, though they may 
continue to fit for feveral days, on Uie trial of dif- 
ferent oflfendcys *^ 

Prior to the ftatutc 22 Geo. IL it was cuftomary 
for the Judge Advocate to adminifler to the mem* 

• The fame takes place at general courts martial in the army ; 
aiidy in courts o( law, the judges have the oaths adminiilered to 
them but pnce, which is when they fijft receive their appoint* 
ment s but the jurors are fwom on every different trial. 

bers 
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ben w palhj pf the fame tenor as the preliminary on^, 
jalready noticed, and ufed at this day in the army, viz.. 
ff Well and truly to try and determhie the matter he- 
^^ fore them, between the king and the prif oner to be 
." tried.'^ The tenor of this oath occafioaed doubts, 
Jn the. minds offome of the members of the court 
martial, affembled for the trials of Capt^ Burriili. 
And other officers, whisther tl)e court could legally 
defer paiSng fentence upon Capt. Burrifh, until they 
had gone through the jvhole evidence relating tp 
^11 the other captains, apcufed pf fimilar offences, 
in relation to thp engagement off Toulon j Uut,^ 
from the ppinipfi of the crown lawyers, it appears 
to have been th^n agreeable to praftice * (and ought 
to be invariably pjzrfpcd) for the court to determine 
pn the fentence to be given upon each trial for jpapital 
offences, before they proceed to any other trial for of- 
fences of the like nature. And the court c;innot, by 
kw,^dmit the evidence given at any preceding trial, 
to have any weight, in forming th^ir judgment, 
and giving fentence, upon the trial of the perfon 
then before them f, 

* . ■ - 

Challenges 

* Vide Opinion, Appendix, No. XVI. feft. 2. 

+ When a court martial is affembled for the trial of officers, 
on fpecific articles of charges, on a general accufation, it is 
ufual to give feparate fentences, as was done in the trials of the 
pfficers accufed of not having done their duty in the engage- 
ment off Toulon. — See particulars relating to the articles of 
pharges and Sentences, in Appendix, No. XVII. 

io Put 
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Challenges^ or exceptions made by the party 
accufed to the members of a court martial, arc very 
unufual in the navy, and we have few inflances of 
challenges on record, fmce the amendment of the 
aft regulating courts martial. Prior to that period, 
and when a greater number of captains fat at courts 
martial than as at prefent eftabliflicd, we have fe« 
vera! inflances of objedions being made to particular 
members. Admiral Matthews, on his trial before al- 
luded to, objected to Captains Legge, Rentone, and 
Hamilton being admitted to fit as judges or members 
of the cotirt, and ftated, xnftanter^ the reafons upon 
which his challenge was founded ; namely, becaufe 
the fhips the faid captains commanded were at a 
diftance out of the diftrift or limits of the com- 
mand of the officer who was appointed to prefide 
at the court martial, and were not in the adual 
commands of the fhips to which they belonged, 
other officers having been appointed \o a£k in their 
K>6m : and, though the members of the court had 
HI eflFeft over-ruled thefe exceptions, by proceed- 
ing to read the charge, yet, diffident of their ading 
with propriety, they wrote to the Admiralty, and 

requefted their Lordfhips' determination upon the 

But when any general charge of mutiny is exhibited agakfl 
officers or feamen, it is the praAice fometimes to try them all 
together, at other times to try them Separately : but, in either 
cafe, it is ufua} to enter the judgment of the court upon the 
minutes, and make one fentence ferve for all; fpecifying the 
refpe^live punifhments to be infli£bed, and tlie refpe^Uve ac- 
qjiittals*— Vide Sentence, App. No. XXXIV. fcA. 3. 

validity 
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I 

Validity of the objedions. And it aj^>ear8, from 
^ Secretary of the Admiralty's letter, that the 
Admirars objedtons were ill-founded K The three 
capiams fat accordingly as memba-s of his court 
martia], and after a trial whidi commenced on the 
1 6th June 1 74S, and by feveral adjournments con- 
tinued until the 2 ad day of Oftober, the<3ourt 
.^^ did unanimously think fit to adjudge the faid 
*' Thomas Mathews to be calhiered and rendered 
** incapable of any employ in his Majefty*s fervice.'* 
Although neither the articles of war, nor the fta- 
tutes, make the leaft mention of any privilege 
of challenges being allowed a prifoner at courts 
martial, yet it ought not from thence to be inferred, 
that he is to be totally reftrifted from affigning juft 
caufe, why a particular member fhould not fit upon 
his trial i at the fame time it is obvious, that it 
would be highly detrimental to the fervice to allow 
challenges to be made to members of a court martial, 
in the fame way as is done to jurors in common law f* 
By the jaws of England, in the time of Bra&onahd 
Fleta, a judge might be refufed for good caufe ; 

but now the law is otherwife, and -it is held that 
judges and juflices cannot be challenged | ; for the 

* See letter fron^ Mr. Corbett pn the futyed* AppeqdiXf 
No. XVIII. 

f Jurors may be challenged by either party before they ftiaU 
be fworoy and are diilmgui(hed into yarious forms of c!udlex)gct* 
^lack. Com. vol.iii. p. 361. 

^ Coke upon Littl. 39^. 

laV 
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law "will not fuppofe a poOibiUty of bias or favour in 
a judge, who ^ already fworn to admiiufter impar»> 
lial jultice. , And, (houtd the hSt at any time prote 
flagrantly otherwife, the deliqaqy of the lalv will not 
anticipate it ; yet it is not to be do4,ibt€d, tb^f iueli 
milbehaviour would. draw down a heavy cenfure 
from^thoTe to whom the judge i& accountable for 
his condud *. 

But, upon the principles that members of a court 
martial are both judges of the law and of the fa£l, and 
as fuch are to be confidered in the double and com^ 
pound capacity qf judges and jurors, and as amenablf 
to the laws of their country for any flagrant partiality 
or illegality jn jtheir proceedings, they oughtto bee3{i' 
tremely delicate and cautious of rejeding any chaL 
lenges, or obje£iions made by a prifoner, previous tQ 
the court's being fworn, without firft admitting hint 
to jfkew caufe ; becaufe, upon a confideration of the 
reafons afligned for fuch challenge, if they be not 
fufficieutly valid^ a majority in opinion may always 
pver-^-ule the challenge, and afterwaiids proceed oi| 
the trial. 

Although it be the daily pradice in our criminaf 
fcxmrts to allow a prifoner a right of perqnptor'j^ 

> 

♦, Black, Cpm, ¥ol. iii p. 364:. Edit. 1 791, o£it»vo.— -— The 
judges of the court aad the jurors may be fworn a$ witDelFes foK 
^ny of the parties, for they can have no intereft in the fflue of 
the trial, and no bias of any kind to give evidence againfl the 
ttrut^.-^^^wii/i** -P. C. 432, BaconU Air. V. ii. p. 2R6. 

challenge? 



c&alknge, that ig, objedting ta jurymen (to a- 
Certain number} without aflSgnmg any caoife ; yet 
the conftitution of naval or military ' cotrrtg mar-» 
tial cannoc admit of the exercife of at fimihir pfiyi*' 
lege. If a prifoner, to be tried at a «aval or mi-* 
fitary court martial, challenge any member of 
the cJOurt, he ihould immediately affign* caufe, 
for fuch challenge ; the court will judge of thi 

icaHdity, and in their diioretioni admit or rejed^ 

• ■ ■ » 

Tbere^are many caufeg for wWch a juror in » 
aourt of I^ttiay he challenged ; but there are ver^ 
few of a Talrd nature, upon which- any mcmb^fJ 
of a court rnartial may be fnccefsfully challenged bj^ 
a prifoner. A moft obvious caufe of challenge, 
aiid which it would be the duty of a judge advocate 
to anticipate, may be made againft any officer, fit- 
ting at a court martial^ who had previqufly fat at a 
court of enquiry, and given his opinion on the' 
matter at iffue. The, fame rule is applicable Jn 
cafes of appeal from ^ regimental to a generaf 
court martial. The validity of this objeftion is 
ib.unded upon, the fame principres of reafon, as the. 
txceptioris agavnft a gtand' juror, who has found an. 
indidment, and therefore cannot fil, as one of the* 
petty jury, upon.aXriat of the fa^ie caufe*. . But 
-^ have byr" doubts whether it would' be a vsjid 

* Coke up^ tittletop^ 1 57. 

objedioa 
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objedion at naval courts martial againft any mem<^ 
ber who had fat at a previous court martial on the 
trial of either a profecutor or prifoner, implicated in 
charges connet^ed with each other, or of a recrimU 
Hating natures 

We find on the trial of Admifal Mathews, that, 
fourteen members, who had previously fat on the 
trial of Vice Admiral Leftock on charges of a fimi- 
lar nature, compofed with five other members th€ 
tedious court martial held on Admiral Mathews. 
And on the trial of Admiral Sir Hugh Palifer 
(April 1779^) two taptains fat,- who bad been 
members of the court martial held on Admiral r 
Keppel* 

Though, in courts of law, it be admitted as a good 
challenge on the part of the prifoner, that the juror, 
hath a claim to the forfeiture, which fhall be caufed. 
by the party's conviftion • ; yet it is doubtful, and 
we apprehend a fimilarobjedion would not be ad« 
mitted as a juft caufe againft any member of a couit 
martial, who might be the next for rank or promo-^ 
tion, by the probability of the party accufed forfeit- 
ing his commifion, or being difmiifed from his 
Majefty*s fervice. : / 

Although by Statute law, infants or perlSg^. 
under the age of twenty-one years may be challen- 

• Statfefmlt, vol. 1. foh 503. 
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ged as jurors *, y^t at naval courts martial a chal- 
lenge of a (imilar nature againft any member of 
Court, would be overuled ; becaufe, by the efta*^ 
bli/hed rules and regulations of the navy, no mid* 
(hipman is qualified to receive a commiilion as lieu* 
tenant, until he has produced, at his examination 
for palling, proper teftimonials of his being twenty- 
one years of age. In the army, even challenges 
of this nature would be cautioufly admitted, and 
they are ufually guarded againft, becaufe the war- 
rant, for heading general courts martial within any 
particular part of his Majedy's dominions, contains 
the names of the prefident and all the members of 
the Court ; and in other cafes, if direded to the 
prefident alone, the Commander in Chief iiTues 
orders for certain regiments to furm(h each a quota 
of Officers of a rank therein fpecified. 

Deeming it irrelevant to enter into all the re- 
fined deftindions laid down by law authorities, on 
the feveral caufes or grounds of challenges which 
may be made to jurors in courts of law ; it is to be 
trufted that what has been (aid and quoted, on the 
fubjed of challenges, will fufEce, for the govern- 
ment and regulation of naval and military officers, 
who may be placed at courts martial in the conjund 
capaciries of judges and jurors, or in other words^ 
as judges of the law and fad. 

* Stat. 7 and 8 Wil, and Mary, c. ja. 

lliougfa 
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Thottgh the words of the twelfth feaidtt of the 
ftatute* be " that no court martial fhall confift of 
more than tkirttenj or lefs than Jive perfons, to be' 
compofed of fitch flag-officers, captains, or com- 
manders, then and there prefent, as, are next in 

fenkriiy to the officer who prefidesf-*' It can- 
not admit of the conftrtiffioftj that the nti^t in 

feniority to the prefident, who happens to be ptefent,' 
Aould attend in order, notwithftanding any impedi- 
theht whatever. This would be found not dnly de- 
trimental to his Majefty's ferVice, by rendering it ex- 
tremely difficult to rtiake a court ; but alfo contrary 
to the general tenor of the aft, • which appears to be 
calculated to expedite juftice, as mirth as poffibfej 
by ^permitting five captains to tonftitute a cotirt) 

♦ 22 Geo. II. cap. 33. fe6l. 12. App^ No. It, 
f In the army, it is enabled, by the iithfe£kionof the mu- 
tluy adly that no geterdl cdurt martial (hall confift of a left nitm^ 
ber than thirteen commiflion oihcers, except the fame (hall 
be hodden in Afirica or in New South W4les. The facility of 
having member^ to compofe an army court martial, as well as to' 
guard againft the accident of any of them falling (ick or dyin^ 
i&ei the trial has commenced^ arie the obvious and ftriking rea-" 
% fons of the legiflature requiring that no general court martial 

> ihould confift of a lefs number than thirteen members. It is 

therefore ufual to have (ixtecn or feventeen members at general 
courts martial affetttbfe^ in Great Britain and . Ireland. Prio/ 
tocthefbaCute 2a Geo. II. cap. .35. naval couifts martial, affemc 
' Wed within the juiifdiftion of the Admiralty, we're never com- 
pofed of a lefs number thain thirteen members, and which the 
reader will readily perceive, by a reference to the fentences on 
the Toulon officers "in 1745 and 1746,' where rem eighteen tor 
twigty^ur fat as members. Vide App. No. XVII. 

and 
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and by allowing even coitunanders to affiit^ when a 
fufEciait number of poll captains are not to be 
found ** 

And as there is an exprefs power vetted in the 
courts by the fifteenth fefiion of the ftatute t> to 
difpenfe with the prefenee of any member, provid* 
ed a jufl and fuiEcicnt caufe be afSgned before a 
tHal is begun, the court may proceed to bufinefs if 
the remaining number of qualified officers be fuf- 
ficient to conilitute a court martial ; and that the 
judge advocate has entered in the minutes, that the 
abfeiit £Lnd fenior officers have certified the prefix 
dent, by letter or otherwife, of their inability to 
attend through ill-health. And, even after trial is 
begun, the court may difpenfe with the prefenee oi 
any member, and fuffer him to go on fhore (in cafe 
of illnefs), and continue the proceedings of the 
trial, at the feveral adjournments, while the qua* 
iified number remain to constitute a court |. But 
the addition of new members will not be proper, 
Unlefs fuch perfons fhould hear, or be wellinforracd 
of the evidence given before their attendance §• 

Kotwithftslnditig the above reafonable conftruc- 
tion of the ftatute, and the power vefted in the 

* 22 Geo. II. cap. 33. fed. 14, Appendix, No. IL 

f Ibid. fe6^4 15. with amendnoent. Appendix^ No. 11^ 

% See Dr. Harris's Opinion. Appendix, No. XIX. 

f Seethe Advocate and Solicitor Getic!tal'sOpinio4i8. A|>pr 
No. XV. 

Vol. I. T . prefident 
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prtMtnt and members of a court martiaf> to dif^ 
penfe with members .on ju^ andfufficient caufe^ we 
find that the members, of a court martial on -Captain 
Bromedge, would not difpenfe with the attendance 
of Rear Admiral Edwards and Captain Balfour, 
two of its members, even upon a reprefentation of 
the urgency of the King's fervice *, and when 
eleven members would have ftill remained to carry 
on the proceedings^ and pafs fentence. 

The Lords of the Admiralty approved of the ap* 
plication, to difpenfe with the above two members j 
but the court were of opinion they had no power 
to determine upon it, But^ if the fufficiency of the 
caufe be admitted, with all deference to the opinion 
of the refpedable members who compofed thecourt, 
it is conceived, that from the Kteral import of the 
fedion of the ftatute already quoted f, they were 
legally empowered to difpenfe with the two mem-? 
bers, and tp continue holding the court every 
day, by adjournments, until fentence was finally 
pafled* And the literal conftruflion has been given 
this fedion by the learned counfel, whofe opinion 
is inferted ki the fubfequent part of this work J. 

* See Admiral Sir Thomas Pye*ft Lettei*, ftating the cafe to 
theAdoiiralty. App.No. XX. 

f Stat. 22 Geo. IL cap, 53. fed. 15. with tmendTOcnt, 
Vide App. No. II. . 

« X Vid« Opinion. Appr No. XIX. 
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- Bythe ftatutc i2 Geo. IL c. 33. § 7.* No Com- 
thander in Chief of any fleet or fquadron of his 
Majefty's &ips, or detachment thereof, confifting 
^f more than five ihips, (hall prefide at any court 
martiai infirei^ parts ^ but that the officer next in 
toifimand to fuch officer commanding in chief fliall 
hold fuch court martial,and prefide thereat j any law^ 
cuftom,.or ufage to the contrary notwithftanding. And 
t>y feet* 9w it is chafted, that " if any fire or more of 
** his Majdly's (hips ot veffels of war fliall happen 
•* to meet together in foreign parisy then, and in 
"^ fuch cafe, k (hall be lawful for the fenior officer 
^ of the faid fhips or Veffels to hold courts martial 
^* and prdide thereat, from tirtid to time; as there 
^ fhall be occafion, during fo long time as the faid 
•* (hips or veffels of war, or any fiyc or more of 
^* them, fhall continue together.'^ 

We have ati inftande of a court ihartial being 
flecmed illegal becaufe the Commander in Chief 
of a fquadron prefided thereat, contrary to the 
meaning and import of the 7th fefk. of the ftatute 
above quoted. This occurred in the Weft Indies 
1 3th SeptenAer 1790, on the trials of John Cannon 
Rrft Lieutenant of his Majefty's fhip Brune, fot 
negleft of duty, difobedience of orders, &c. and of 
Edward Power, gunner of the faid (hip, for taking. 
.a pair of piftols out of the (hip with an intent to 



♦ App. Nb. II. Seft. 7. 

Ta 
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fell them. The foTmer was adjudged to be di£^ 
mififed the fervice^ but recommended to the Admi- 
ralty for half pay ; and the latter vn» ienf enced to 
be difmiifed the fiervice^ rendered incapable of fenc- 
ing his Majefty, his heirs and fuccefibrSj and to 
ferve before the maft in any fhip the Commande): 
in Chief might appoint *. 

With a view of illuftrating this fuby^ft more 
fuUy^ it may be deemed of fome importance to 
naval officers to have the cafe of Lieutenant John 
Cannon, of Ills Majefty's Ihip Brune, and Edward 
Power, gunner of the faid fhip, particularly dated, 
together with the opinion given thereon by Mr. 
Cttfly the counfel for the affairs of the Admiralty. 
Lieutenant Cannon and Edward Power were tried 
at Jamaica, 1 3th September 1790, for the offences 
already fpecified ; at which court mardal Rear 
Admiral Affled, Commander in Chief of his Ma- 
jefly's ihips and veflels employed in and about the 
liland o{ Jamaica, {cording ef more thanfiv^^ ap- 
pears to have been prefident, and the Captain of 
his Majefly's fhip Brune fat alTo as a member. Mr. 
Cufl's opinion was requefted, whether, by the pro- 
vifions of the aft of the 2 ad Geo, H. c. 33. the 
proceedings of the faid Court were not null and 
void, in confequence of the Commander in Chief 
• having prefided thereat as above mentioned^ and if 

* See Chronological Lift of Trials. 

fo 
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fo, whether the faid Lieutenant and Otinner might 
not be regularly tried de novo for the offences with 
which they have been refpeftivdy charged ? The 
£afe alfo ilated, that when an ofience is committed 
by a perfon belonging to a king's fhip, which re- 
quires the decifion of a court martial, the Captain 
or Commanding Officer of fuch fhip is the perfon 
who, in a letter to the Commands in Chief, ufu* 
ally charges the offender with the fp^ified crime ; 
although fuch Captain, of his own knowledge, is 
not acquainted with a fingle circumftance, or able 
to give any evidence whatever on the fubjeft of the 
accufatipn^ and yet he has hten confidered as the 
profecutor, and excufed from fitting as a member of 
the Court. Copies of the two fentences were ieft 
with Mr. Cuft, that he might give his opinion ac- 
cordingly, after he had perufed the ad of the 2 2d 
Geo. II. c. 33. and particularly the 6, 7, 12, and 
14, fediohs of the faid ad ; his opinion was alfo de- 
fired, whether a Captain under the above c|r.cum- 
ftances was dther difqualified, or might beexcufed^ 
and by whom, from fitting as a member of a court 
martial, notwithftanding the 1 2th fed. of the faid 
ad, which direds that fuch Court fhall be com- 
pofed of fuch flag officers, captains, or commanders 
then and there prefent, as are ne^j in feniority to 
the officer who prefides Aereg^t ? 

Mr. Cuft, on the i?th January 179 1, gave tjie 
.following ojfinion : " By the exprefs provifo of the 

T3 "?»«-, 
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*^ ad:, that no Commander in Chief of any .fleet ov 
<• fquadron confifting of more than frve finpsj Ihall 
** preiide at any court martial in foreign parts j the 
^* C6urt was illegally held» and I think the pro« 
^^ ceedings are totally void. In fuch a cafe, no i 

^^ diredions are given for a trial de novoy and as the ^ 

^< Lieutenant and Gunner are £aid to have been 
♦' difmiffed from his Majefty's figrvice, they cannot 
<< be legally puniihed twice for the fame offence* | 

*• This feems to be the fenfe of the Legiflature in 
^^ the 29th (eOtf ot the a£t, and it is agreeable to 2^ 
^^ knqwn max}m of law, that nemo debet bis puniri 
*' fro mo eodemq. delido. But if no part of the 
f ^ fentence h^ve been carried into execution, the . 
^* trial coram non judice is to be considered as nq 
<^ trial, and I think may be tried more regularly* 
^^ 2d, As the queftion is general, and no faft is^ 
^^ ftated, to which it is particularly applicable, i| 
♦' muft be governed by the general rule of law, ^ 
*^ that no man can be a judge in his own caufe^ 
** which is fuch a rule of juftice, that Lord Hobar( 
*' afferts it to be more binding than even an aft of 
^^ parlianient, It certainly is a mod material objec<^ 
** tion to a judge, that he is a profecutor or ac-« 
*^ cufer} and as the loth feft,,of th€fi£t exempts 
'* the next in commjtnd from prefiding where any 
** material objection occurs y which may render it, 
^^ improper, I am inclined to think, that the rule of 
" law may apply the exemption to th^ next in feni- 
^^ 64^7> fittmg ^ a member of ^ court martial, 

^ wherQ 
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^ where a material obje£tion occursynotwithftandkig 
^^ the generality of the words in the ictih fediour {t 
^* is a misfortune that the aft which was made for 
^^ reducing into one ad of parliamesft the laws re- 
** fating to th^ government of the navy, ihould be 
^- imperfed and defedire in diredions CQn<temiiig> 
*^ courts martial." 

This laH; branch of Mr. Cuft^s opinion, is a hSt 
admitted by every perfon converfant in naval laws 
and difclplihe, an4 we have in many inftances in the 
progrefs of this work, pointed out defeds in the 
ftatute regulating naval jcourts martial. '' The va^ 
riety of conftruftions of which many of the fedionsf 
are fufceptible, and the want of explicitnefs in the 
wording of others, have too often left the minds of 
the beft informed in a ftate of doubt and conjedurc. 
Hepce the ncceffity (of which fo many ftriking prooft 
«re herein recorded) of the cjxecutiye power and 
inembers of courts martial r eforting to the opinions 
of counfel fo frequently fince the year 1749, when 
the laws relating to the government of the navy 
were cpnfolidated into one afl; of parliament. We 
xanhot therefore refrain from repeating a wifli, at a 
period when fo many gallant and meritorious naval 
officers are members of the Britilh Legiflature, that 
fucfo imperfeftions as now appear in the faid ftatute, 
and which their predeceflbrs did not forefee or pro- 
vide againft, niay be remedied, by an early legifla-- 

T4 • ^v^ 
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dve revifion of the laws rdadng to the govemmmt 
of his Majefty^s navy. 

By foreign parts ^ mentioned in the 7th and 9th 
fedions of the aft 2 ad Geo. IL c. 33. or in any 
Other fedion, is to be clearly underftood his Ma« 
jefty's dominions beyond the feas, including colo- 
nies or plantations, as well as the ports of fo- 
veign piinees' or ftates ; and it would evidently be 
a &Ife conftrudtion and perverfion of the meaning 
of the 9th fe^ion, to fuppofe that it would be law- 
ful for the fenior officer of any five or more Ihips 
or vefleU of war, happening to meet together info' 
reign parts^ to hold cou^rts martial and prefi4e 
thereat, in the ports of foreign princes orjlates only^ 
when a more extenfive latitude is obyioufly given 
by the words of the Lpgiflature, and which com- 
prife alTo his Majefty's foreign pofieilioiis in every 
part of the world. Werp no^: this the literal con, 
ftrudkio^ to be p\it pn the ^ords in foreign parts ^ 
the fervice would occafionally fuffer the greateft 
inconvenience. Should five or more of his Majefty's 
Ihips and veflels happen to meet together at our 
fettjements on the coaft of Africa, or at our 
poffeffions, qolpnies, or plantations Jn th? Efift or 
Yi^eft Indies,^ where there might; l>$ no. Commander 
in Chief^ yet fyrely the fenior officer of the faid 
ihips or veflels i§ empowered, by virtue of the faid 
fpaion, tp hold f ourts-martial and prefide thereaf^ 
i|i the fame manner as if they happened to meet 
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tcgethei' in ports belonging to foreign princes or 
ilates. In the fubfcquent chapter. Vol. IL c« i. we 
ftuiM notice the forni of an order iffued by a 
fenior officer for affembling a court martial in 
foreign parts, at which he is to prefide. 

- ^ . ' 

' The prefident is the proper perfon to put all the 
interrogatories to the witneffes ; but, with his con- 
tent and approbation, it is ufual for the judge advo- 
cate to put all interrogatories propofed by him,- or 
the other members of the court, to the witneffes : 
and, (hould the prefident think proper to decline 
allowing the judge advocate to put a queftion,* pro- , 
pofed by any of the junior members, it is the prac- 
tice for the court to be cleared, and it is to be deter- 
mined by a majority of votes, whether the queftion 
propofed ihould: be ftated or not *. As the judge 
advocate is confidered as a profecutor in behalf of 
the crown, and by his having, previoufly to the trial, 
coUe6led the evidence, he is fuppofed by law to be 
able to judge what queflions are proper to be put to 
witneffes, and has therefore a right to alk them all 
proper and fit queftions !• 

Though the members of a naval court martial 
may not be unanimous, in their determinations upon . 
the matters before them, yet as the fentence drawn 

* Y*dc Opioion of tl^e King's Advocate Genend, 8cc. to 
Query 5, App. No. XV. 

j- Vide Opinion cf the Crown Lawyers. App. No. XXl|t 

MP 
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original minutes of the proceedings^ as recorded 
by him during the courfe of any trial ; and he 
ftould alfo keep in his poflfeffion diftindt notes of 
the opimons and votes of the feveral members on 
deliberating upon the articles of accufation^ and 
pronouncing judgment ; in order that he may be 
fiilly prq)ared to anfwer any queftions or difcuffions 
that may be afterwards moved in parliament, or in 
the ordinary courts of law rdative to the trial, is 
the event of his being called upon to give evidence 
to that cflfea •. 

* A deputy or officiaticg judge advocate in the navy is paid 
by certificate^ at the rate of four pounds for each tnal| in con« 
formity to the (landing regulation of the Admiralty, made in 
the year 1780. Although the trial may end in one day, it is 
ufual to infevt in the certificate teu daytf emplofid in fummoning 
tvitneffet% atUading the trlalf and tranfmittmg a copy of the minutes ^ 
l^c. Where trials have lafted longer, twelve days have hi^en 
allowed at the rate of eight (hiUings per day. See form of 
Cirtifieate^ appendix No* XLIV^ 

A deputy judge advocate in the army is ufuaUy allowed a 
conftant fsdary : and the officiating judge advocate lias ten (hil- 
lings per day for a given number of days, whether the trial lad 
fo long or not ; but, if its duration exceed that number of days, 
h> is paid at the rate mentioned untfl the trial be endedi f)C!» 
fides an alIo\france for ftati9nary» 
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No. I. Articles of War. 

ARTICLES contained itr an a£l of parliament 22 Geo^« IL 
r. 33. intituled* An a£l; for ainendlng> explaining, and 
reducing into one a£l of parliament, the laws relating 
to the government of his Majefty^s (hips, ve(lels> and 
forces by fea. 

Likewife fome claufes of the a£t 19 Geo. III. explaining 
and amending articles of the a£l pafled in the twenty-* 
fecond year of his late Majefiy King George 11. , 

The following articles and orders were eJlaSliJbed fr$m the 
Of^th of December 1749; and are directed to be obferved 
and put in execution ^ as well in time of peace as in time 
of war* 

A LL commanders, captains, and officers^ in or be- Divine 

longing to any of his Majefty's fliip* or veflels of "^^^^^ 
war (haD caufe the public worship of Atmighty God, 
According to the Liturgy of the Church of England 
eflablifhed by law, to be folemnly, orderly, and reverently 
performed in their refpedive flirps ; and (hall take care 
that prayers and preaching, by the chaplain in holy orders 
of the refpedtive (hips, be performed diligently ; and 
that the Lord's day be obferved according to law. 

II. All flag officers, and all perfons in^or belonging to swesria?, 
his Majefty's (hips or veffels of war, being guilty of pro- ^efs'^fcan". 
fane oaths, Cmrlings, execrations, drunkennefs, unclean- <*>io««ac- 
ntis, or other icandalous actions, m derogation of God's 

honour, 
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honour, and corruption of good manners^ fliall incur 
fuch puniQiment as a court mardal fliall think fit to im- 
pofe, and a^ the nature and degree of their oflence fliall 
deferve. 
Holding in- III. If any officer, nuurioer, fuldler, or other perfoti 
with an of the fleet, (hall give, hold, or entertain intelligence 
wfccU^' ^' *o o"* with any enemy or rebel, without leave from the 
king's Majefty, or the lord high admiral, or the com- 
miflioners for executing the oflicc of lord high admiral, 
commander in chief, or his commanding officer, every 
fuch perfon fo offending, and being thereof convifled 
by the fehtence of a court martial, (bali be puniflied 
with death. 
hetterffr iV. If any letter or mcflage from any enemy or rebel 

from*an ^^ conveyed to any officer, mariner, or foldier, or other 
enemy, or 5^ thg fjeg^^ a^j (jj^ fj^y officer, mariner, foldier, or 

pther as aforefaid, (hall nor, within twelve hours, having 
opportunity fo to do, acquaint his fuperior officer, or 
ihe officer commanding in chief with it ; or if any fupe-' 
rior officer, being acquainted therewith, (hall not in con- 
venient time reveal the fame to the commander in chief of 
tbt fquadron, every fuch perfon fo ofiending, and being 
conviAed thereof by the fentence of a court martial, (hall 
be puniihcd with death, or fuch other punifhment as the 
nature and degree of the oftence (ball deferve, and the 
court martial (hall impofe. 
Spies, and V* Ail (pies, and all perfons whatfoever who (hall 
inSu^nlk' conae or be found, in the nature of fpics, to bring or de- 
tureoffpies. |iy^|. ^^y feducing letters or mefTagcs, fiiom any enemy 
or rebel, or endeavour to corrupt any captain, officer, 
mariner, or other in the fleet to betray his truft, being 
coavi£led of any fuch oSence, by the fentence of the 
court martial, (ball be punilhed with death, or fuch other 
puniifament as the nature and degree of the oSence (ball 

deferve, and tbs court martial (hall impofe* 

VI. No 
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* VI. No perfon in the fleet fhall relictre an enemy or ReUcriBg 
rebel with money, vi3nab, powder, (hot, arms, ammu* orn;bcU^ 
liition, or any other fuppHes whatfoevery dire£Uy or in* 
^irefliy, upon pain of deaths or fuch other putrtfltnMnt 
^ the court martial (hall think fit to impofe, and as the 
nature and degree of the crime (halt deferve* 

' VII. All the papers, charter-parties, bills of ladkig, fo*^*3%JJ** 
paCTports, and other writings^ whatfocver, that (hall be ^^^.^^ of 
taken, feizcd, or found aboard any (hip or (hips, which 
(hall be furprized or iaken as a prize, (hall be duly pre^ 
(erved, and the very original (hall^ by the commanding 
officer of the (hip which (hall take fuch prize, be fent 
entirely and without fraud to the court of admiralty3 or 
fuch other court or commif&oners as (hall be authorized 
to determine whether fuch prize be a lawful captcire» 
there to be viewed, made ufe of, and proceeded upon ac« 
cording to law, upon pain that every perfon ofifending 
kerein fhaU forfeit and lofe his (hare of the capture, and 
(hall fu(fer fuch further punilhment as the nature and de- 
gree of his offence (halt be found to deferve, and the court 
martial (hall impofe. 

• VIII. No perfon in or belonging to the fleet, (half Taking 
take out of any prize, or (hip fcized as a pri«e, any goo*d7o?c 
Itioney, plate, or goods; unlefs it fhall be neceflfary for ^^P^"«»^ 
the better fccuring thereof, of for the neceflfary trfe and 
fervice of any of his Majcfly's (hips or vcffels of wan 
before the fame be adjudged lawful prize in fome admi- 
ralty court ; but the full and entire accotmt of the whole, 
without embezzlement, (hall be brought in, an<} judgment 
j^lTed entirely upon the whole, without fraud ; upon pain 
that every perfon offending herein (hall forfeit and lole 
his (hare of the capture, and foSer fuch further punifh- 
ment as (ball be impofed by a court martial, of fucK 
court of admiralty, according to the nature and degree of 
the offence. 

13 ^ IX, If 



1^8 APPENDIX^ Ko. ii 

oHJftiSft. '^* '^ *"7 ^V ^r veflel (hall be taken ais a prt;^e, none 

-trispHfon- of the officers, mariners^ or other perfont on board hef^ 

(hall be ftrif^d of their cloaths, or in any fort pillaged, 

beaten, or tlUreatedi upon pain that the perfon or per* 

Tons fo oiTending, (ball be liable to fuch puniQunents as a 

court martial (ball think fit to infli£l^ 

Frapintion X. Every flag ofiEcer, captain, and commander in the 

fleet, who upon (ignal or order of fight, or fight of any 

ihip or (hips which it may be hii duty to engage, or who 

upon likelihood of engagement (ball not make the neccf- 

fary preparations for fight, and (hall not in his own per- 

. fon, and according to his place encourage the inferior 

officers and men to fight couragepufly, (hall fuflfer deaths 

or fuch other puni(hment as from the nature and degree of 

yieldinr or the offence a court martial (hall deem him to deferve ; and 

mSfier. *^ *°y perfon in the fleet (hall treacheroufly or cowardly 

yield or cry for quarter, every perfon fo offimding, and 

being convided thereof by fenteoee of a court martial^ 

(hall fufFer deaths 

Obedience XI. Every pejrfon in the fleet, who fhall not duly ob- 

baute.^*^"^ ferve the orders of the admiral, flag officer, commander 

of any fquadron or divifion, or other his fuperior officer* 

for aflfailing, joining battle with, or making defence againft 

any fleet, fquadron, or (hip ; or (hail not obey the orders 

of bis fuperior officer as aforefaid, in time of a£lion, to 

the bed of his power, or (hall not ufe all poffible endea-> 

vours to put the fame tScCtuMy into execution : every 

fuch perfon fo offending, and being convi£2:ed thereof by 

the fentence of the court martial, (hall fuffer death, or 

fuch other punifl^tnent, as from the nature and degree 

of the offence a couH martial (hall deem him to defer\'e« 

in^^oHx^- ^^' Every perfon in the fleet, who, through cowardice, 

ing back negligence, or difaffeqition, (hall in time of aflion with- 

ftc. draw or keep back, ot not come into the fight or engagie^ 

ment. 



tilent^ or (bati Qbt dd fahi utMoft to take of defiroy evety 
ihip whicrh if (halt &e his duty to engage; ai)d tb affift 
and relieve air ami every of hi^ Majcffy*s fhips or thofe 6{ 
his allies^ which (hall be hti^ dbty to affift and relieve; 
«\^ery fuch' pei^foQ to o(Fending'9 and being' coiiviaed 
thereof by the fentence' of a court martial' fliall fntdit 
death*. 

XIII. £vj3ry pieffon ill' rbe fleet! who througb'eoWatidicitf, Forbearing 
Negligences or difa(Feffl:iott, (Hall forbear to' purfue tHe Snemy"*!! 
chace of ahy^ enemy, pirate, or rebel, beaten or* flying*; 

or fliair not relieve and affift a known friend in view to 
the utmoft of his power, being conviQed 6f any fuch 
oflbnoi by the' fentence of a court tnartialj (ball fuffer 
. death* 

XIV. If when afiibn^ ot any fervice (hall be com^- Ddayingor 
raanded; any peribti iri the fleet fliall prefutbe' tadtlay f,j^^^ 
OF difcourage' the £aitd a&i^n or (erVice, upon pretence ^^^ 

6f arrears of wages^ or upon amy pt^tence wbatfbever ; 
every perfon fo offending being convi^ed thereof by 
the fentence of the court, martial, (hall fuflPer death, or 
&it:h other puoHhiftem, as fi^om' the nature and degree 
of the offence 9 couit mactiat (b«ll deem him to deferve. 

XV. Every pet(bn in or belonging to the fleet who Defertingta 
fliall dttfert ro the enemy, p^te, or rebel; or run away running at 
minlk ariy of bi» Mbjcftjr- s (hips or velTels of war, or any Jf/^ftSJi,. 
etdaance^ aniftnuifitfony fores, or provifion, belonging 



* ty i(kcf parUainent> X9k Qeo. III. c, 17. fedV. 3. this article and th«- 
fbbl^qtifcnt' are explained and ^iQiendcd thus: '* And whereas, the re« 
*« firiiikiftg of tfl0 p^W^ of the court martial to the infli^ing of the^ 
'/ .ptiftUhmeot of ^thf in the feverai caf«« recited in the faid ^aufes, 
*' may be attended with gr^at hardfliips and inconvenience} beitena^fed^ 
^ that from and aftdr the vaffihgtrf this a^, it fliaJl and may be lawful in 
« tba^tmgsA eafe*jr^ted.iAthe faitf claufeft, for the court martial to* 
" ipronoQAce fentence of death, «r <• infli3 fitch otbtr ptni/>ment as (hi- 
** nature and degru of the pffenUjbaU Be found udefervt^^ 

Vol. 1. U - " thereto^ 
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tberetOi to the weakening of the fervice, or yield up the 
bme cowardly or treacheroufly to the enemy, pirate, or 
rebel, being convided of any fuch offence by the fentence 
of the court martial, (hall fiiSer death. 
Defcrtton, XVI. Every pcrfon in or belonging to the fleet, who 
uintngde- fltall deft rt Or entice others fo to do, Qiail fuiFcr death, 
^^"^^ or fuch other putiiQiment as the circumfiances of the 
offence (ball de&rve, and axrodrt martial fliair judge fit; 
and if ^ny commanding officer of any of bis Majefty's 
fhips or veffels of war. (hall receive or entertain a deferter 
from any other of his Majefiy's (hips or veffels, after 
difcovering him to be fuch deferter, and (had not with 
all convenient fpeed give notice to the captain of the (hip 
or veffel to which fuch deferter belongs ; or if the faid 
(hipi or veffels are at any confiderable diftahce from each 
other> to the fecretary of tht admiralty, or to the com- 
mander in chief, every perfon fo offending, and being 
convi&d (hereof by the fentence of the court martiali 
flttll be ca(hiered. 
jCflnroys. XVIL The officers and feamen of all (hips appointed 

for convoys and guard of merchant (hipS| or of any 
other, (hall diligently attend upon that charge, without 
delay, according to their inftru^toaiin that bebalf; and 
whofoevcr (hall be faulty therein, and (hall not faithfully 
perform their duty, and defend the (hips and goods in their 
convoy without either diverting to other parts or occa- 
(lons, or refufiog or negleding to fight in their defence 
if they be affailed, or funning away cowardly, and fub- 
mitting fhe (hips in their convoy to peril and hazard ; or 
(hall demand or exa£l any money or other reward from 
any merchant or matter for convoying of any (hips or 
veffds iiitrufied to their care, or (hall mifufe the matters 
' or mariners thereof^ (hall be condemned te make repara- 
tion of the damage to the merchants,^ owners, and others, 

as 
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as the court of ^mitalty (hall adjudge; and alfo be pu- 
njQied crijO^nally. according to the quality of their offences^ 
be it by pains of deatb|. or other ponifbrnent^ according as 
(hall be adjudged di by the court o^artiaK 

XVIII. If any captain^ commander,, or other officer ^^|^JJ[ 
of aay of his Majefty's (bip& or veflelSy (ball receive on mierchaii* 
boards or permit tojbe* re€c;i!^ed on board fuch (hip or boaid* 
veflel» any^oods ornperchandisfis wbatfoever, other than 
for th^^Joleufe of the (hip or vefrel,^^:!(cept gold, (ilver, 
or jewels, and e;c.C£pt the goods and* merchandizes be- 
longijig to any merchant, (M* .other (hip or veffel which 
may be fhipyurecked, 01; in imminent danger of being (hip- 
wrecked, either on the high feas, or in any port, creek, • 
or.h^our, in order to the preferviqg fhem for. their pro* 
per x>wners, and except fuch ^goods or merchandizes, as 
he (hall ..at any time be. ordered to take or receive on 
board by order of the lord .high admiral gf Great Britain, 
or the commiflioners for executing the office of lord high 
admiral for the time being; every per fon fo . offending, 
being convicted thereof by the fentence of the court mar- 
tial, (hall be cafhiered, and be for ever afterwards ren«* 
dered incapable to ferve in any place or office in the naval 
fervice of his Majefiy, his heirs and fiicceflbrs *. 

XIX. If 



* By an after claufe in this a£l, it is further enaAed, that, from and 
after the 25th of December 1749, if any captain, commander, or other 
officer of any of his Majefty*s (hips or veffels fhall receive on board, or 
permit or fuflfer to be received on board fuch (hip or veflel, any goods ' 
or merchandizes contrary to the true intent and meaning of the i8th 
article of this ad, every fuch captain, commander, or other officer, (hall, 
for every fuch ofl^nce, over and above any pitni(hment inflidttd by this 
ad, forfeit and pay the value of all and every fuch goods and merchandizes 
fo received or permitted or futFered to be received on board as aforefaid, 
or the fom of 5C0I. of lawful money of Great Britain, at the eledion of 
the informer or perfon who (hall fue for the fame, fo that no more than 
one of thefe penalties or forfeitures (hall be fued for and recovered by 

U 2 virtue 



%^a A p p E If D^ r x; Nb;L 

MntifMidt XI^. If an^ pferfoii in or belongitig fo thid ifeet Aall 
^* make^ or endeaTOur to fsaltei any inutiiioti9 afieoMy^ upoQ 
atiy pnetence whaifoetBrf t9try peifbn offending heretic 
and being convided thereof by the fentenceof tlieeoart 
^^^ niarciali (hall (vefkr. deaths And if any perfon in or be* 
fediticnanA loneinff to the fleet Oi«H Utter any words of fedUion or 
nrntmyr he fltaH fufler deaths or 6irb otlier puOfflnDent 
Contempt as a couit martUl (haH deem htm to deferve. And if 
cmSn!^ any officer, markref , or ibldier, in or belonging to the 
fleet, (halt behave himfeff with contempt to his roperior 
oflicer, fuch fuperior officer being in the execution of 
his office, he (hall be punifhed according to the nature of 
bis offence, by the judgment of a court martial. 
Jj2^^J« XX. If any perfon in the fleet fliail conceal any tralrerous 
«f mud. or mutinous praflice, or defign, being conviOed thereof 
figns,ftc by the fentiince of a court marriaf, he (hall fu^er death, 
or fbch other punifhrnent as a court martial (hall think flt; 
and if any perfon, in or belonging to the fleet, (hall con^* 
ceal any traiteroftis or mutinoas words, fpoken by any, to 
the prejudice of his Majefly or government, or any words, 
pradice, or defign, tending to the hindrance of the fer- 
vice, and (hall not forthwith reveal the fame to the com- 
manding officer ; or being prefent at any mutiny or fedi-* 
tion, (hftti not ufe his utmoft endeavours to fupprefs the 



▼h-tne of thii aft. One moiety of which vcnaitics or forMtiiietlhsn be 
forfeited end peid to the ptrian who fball inform iind Cue for tiie fame } 
eed the other moiety thereo(^ to end for the ufe of the Royel HotfMtiiiS 
Greenwich ; whkb forfeiture fliail be feed for end recovered by edion of 
deht« bill. phiint» or informaiKm, in etty of hie Mejefly*s Courts of Re* 
cord it Wtftminfier^ or in die Hi{^h Cxmrt of Admiralty, at the ele^^ioa, 
of the informer or perfon who (hail Aie for the fame, and the ooun (hall 
award fuch cofta to the partiei «» Atall be juft ; and in all cafes where 
judgment or fentence fhall be giveh againft any fuch offender, the court 
ihall with ail oonvenient fpeed certify the fame to the lord high adeural, 
or to the eommiffioners for ekeeuting the Cud office* 

fame, 
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f«iae» be Ihall be pimifited, ^ a court zn^rinvl ftail tiiink 
he4}ererv£s. 

XXI. If any perfox) in ihe |Ieel ib&ll find caufe of Nop;rfon* 
ixxnplaint of the un whole foineiiefs oi the yifclcial> or upoa p^^Tto 
other juft grounds^ be fhall nuitAy rmkt the fame Lpown ^*^J5? 
to his fuperiof^ or < aptain, or oomrDajider in chief, as the tnytaB^c 
pccaQon may deferve, that fuch prefem remedy may be 

had, as the matter may require ; and the faid fuperior^ 
captain, or commander in chief, (hali, as far a$ he is able, 
caufe the fame to be prefent)y remedied ; and no perfon in 
the fleet, upon any fuch or other pretence, (hall attempt 
to fiir up any diflurbance, upon pain of fuch puniihment 
as a court martial (hall think fie to iofii£l, according to the 
degree of the offence. 

XXII. If any officer, mariner, foldier, or other perfon striking a 
in the fleet, (hall (Irike any of his fuperior officers, or Jj|^^ 
draw» or offer to draw. Or lift up any weapon againfi 

bim, being in the execution of his ofHce, on any pretence 
^hatfoever, every fuch perfon being convi&ed of any 
fuch offence, by the fentence of a court martial, fluA 
fiiH«F dealh ; and if any officer, mariner, (bidier, ot Qgarreffing. 
ot4}er perfon in the fleet, (hall prefume to quarrel with 
any of his fuperior officers, being in the execution of his 
office, or ihall diibhey any lawful command of any of 
his fuperior officers ; every fuch perfon being ooiivi£kd of ©«*>M^ 
any fnch jofieoce by the fentence of a coiurt piartial, ftall 
fuifer deilA, or fuch oiber puiifhment as Jhali, accord- 
ing to the nature and degree of the (Ofiblice, be infli£led 
upon him, by t|ie fentence of a court martial. 

XXIII. If any perfon in ih« fleet ikaXi quarrel or fight I%l4k«» 
With any other perfon in the fleet, or ufe reproachful or 
provoking fpeeches or^ geftures, tending to make any quar^- r*^'^'* 
rel or difiurbanee, he fhall, upon beiqg coim£)ed thereof, AcT 
fufibr fuch punifhmeht as the ofience fliall deferve^ and a 

^urt i)[iartia} (hall impofe. 

U a XXIV. Th^rc 
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Imbetzle* 
ment of 
ftor^« 



Burning ft 
magazine, 
Qup, Sec* 



Steering 
and con- 
ducing 
ihipty Sec, 



Sleeping, 
neglieence, 
and torfak- 
ing a fta- 
tioQ. 



Murder, 



Sodomy* 



XXIV. There (hall be no wafieful expence of any 
powder, {hot* ammunition, or other (lores in the fleet, 
nor any embezzlement thereof, but the fiores and pro- 
vifions (hall be carefully preferved, upon pain of fuch 
puni{hment to ke inflified upon the offenders, abettors, 
1>uyers, and receivers (being perfons fubje<% to naval 
difcipline) as (hail be by a court martial found juft in that 
behalf. 

XXV. Every perfon in the fleet, who (hall unlawfully 
burn, or fet fire to any magazine or (lore of powder, 
or (hip, boat, ketch, hoy, or ve(re], or tackle, or fur- 
niture thereunto belonging, not then appertaining to an 
enemy, pirate, or rebel, being convi£led of any fuch 
offence^ by the fentence of a court martial, (hall fuBer 
death. 

XXVI. Care (hall be taken in the condu£ling and 
(leering of any of his Majefly's (hips, that through wil- 
fulnefs, negligence, or other defaults, no (hip be (Iranded, 
or run upon any rocks or fands, or fplit, or hazarded, 
upon pain, that fuch as (hall be found guilty therein, be 
puniflied by death, or fuch other punifhment a$ the ofiTence 
by a court martial (hall be judged to deferve. 

XXVII. No perfon in or belonging to the fleet (hail 
fleep upon his watch, or negligently perform the duty 
iippofed on him, or forfake his (lation, upon, pain of 
death, or fuch other punilhment as a court martial (hall 
think fit to impofe, and as the circumdance of the cafe 
(hall require. 

XXVIII. All murders committed by any perfon in the 
fleet, (hall be punilhed with death, by the fentence of a 
court martial. 

XXIX. If any perfon in the fleet, (hall commit the 
unnatural and d^teftabie (in of buggery or fodomy, with 

man 
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man or beafi, he (ball be panilbed with death, by tKe fen* 
teoce of a court martial. 

XXX* All jobbery committed by any pcrfon in the Robbery, 
fleet, fliall be punched with death, or qtberwife, as a ' . 
coart martial upon confideration of circurofiances (hall find 
meet. 

XXXI. Every officer or other perfon in the fkef, who tm^ m«f- 
fliall knowingly make or fign a falfe mufter or mufter'^*'*' 
book,, or who (hall cooimand, counfel, or procure the 
making or figning thereof, or who fliall aid or abet any' 

other perfon In the making or figning thereof, flial), upon 
proof of any fuch offence being made before a court mar- 
tial, be cafhiered, and render^ed incapable of further em« 
ployment in his Majefly^s naval fervice. 

XXXII. No provoft martial belonging to, the fleet Appre-, 
fliall refufe to apprehend any criminal, whom he fliall be andke^kis^ 
authorized by legal warrant to apprehend; or to receive "*"""***• 
or keep any prtfoner committed to his charge; or wil- 
fully fufFer him to efcape, being once in his cuftody ; or 

difmifs him without lawful order; upon pain of fuch pu* » ": 

niOiment as a court martial fliall deem htm to defer ve. ^^^^f^. 
And all captains, officers, and others in the fleet, fliall do ^*^^J^ 
their endeavour to detefi, apprehend, and bring to pu- menu 
niQiment all offenders, and fliall aflifl the officers ap^ 
pointed for that purpofe therein, upon pain 6f< being pro- 
ceeded againft, and puniflied by a court martial, accord- 
ing to the nature and degree of the offence. 
" XXXIII. If any flag officer, captain, or commander. Behaving 
or lieutenant belonging to the fleet, fliall be convifted be- yn^ec^ 
fore a court martial, of behaving in a fcandalous, infa- Acer, 
mous, cruel, oppreffive, or fraudulent manner, unbecom- 
ing the charaQer of an officeri he fliall be difmifled from 
his Majefty's fervice, 

U4 XXXIV. Every 



^ 



A P P S M O I X. 



Net 



l^rtion,dif- 

0b«dMIIC9 

whenpD 
Ihorvyinthe 



^rimet 

eommittcd 

0nihoreout 

oftbcking*! 

doiiiiiuoiif«« 



mcntioiwd 



XSXSV* Bvcry perfon being in afbiat (eivice. Mid 
full pay, and part of the crew in ^x fadon^g to any cf 
hit Majefty'i (hips or vtSA of war, who (hall be fuihy 
of mutiny, defertion, or difobedienoe to any lawful c^cH" 
ilmd, 10 any part of his Majeft/s dominions on (hme^ 
when in aClual fcrvice, relative to the fleet, (hall be liaUe 
to be tried by a court martial, and fufier the like puniih- 
flient for every fucb oSence, 9^s if the fijinDe had been 
04ptmmii(/cd at (ea, on board any of his Majefly's Aips of 
veileis of wan 

XjfS,V. If any perfba who (hali be in aflual fervlce^ 
and fuljl pay in his Majefly's (hips and veflels of war^ 
(bj^U coinmi(t vpoQ the (hore, in any place or places put 
of his Majefiy's donainioas, any of the crimes puoifliaible 
by Jthefe articles and orders, the perfon fo offending Ihall 
be HafaAe lo b^ ui^d and punilhed for the iamej* in like 
ntaaner, to all intents and purpoleS| as if the faid qrimes 
had bee^ conMnitted at fea, on board ?v»y of his Afajefty'i^ 
fliips or veffels off war* 

X^XVL AU other crimen* not csipital, comihttted by 
any perfpn or pcrfons in the fiee^ which ai^ not mep^ 
tioned in this a3, or for which ap punifbment is heneb/ 
direde4 ^ ^ inflified, (hall be pusiihed accordilC to thf( 
hm ^ oifto^as in f^cb c^{es ^fed ft fe^ 
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No. n. Courts Martial Statutes, 

^bflraif 9f SeSiions ufpeSiing Courts Martial, contained in 
the A£t of Parliaffi/nt, %% Gen. IJ. (. 33 intiiuledy An 
AEl for amending^ explainingy ^f. reducing info one A£t 
of Partiament the Laws relating to the Government of 
flis Majefiy's Shifs^ Veffels, and Forces by Sea ; likewifei . 
Claufes of Amendment in the ASi 1^ Geo. IIL c. i^j* . 

Seftion III. 
XTQ perfon convided of any offence fliall by the fen- Not more 
^ tcncc of any court martial be adjudged to be impri- ycarfim- 
(bnpd for a longer term than the fpace of two years. 

Scdion IV. 

Nothing contaioed in the articles of war (hall extend^ JarUViiaioB 
or be coQ^rued tp extend, to impower any coyrt martial martiaU 
tp bjs con^Ututed by virtue of this ad» to proceed to the 
puni(hni€nt or trial of any pf the offences fpecilied in the 
feveral articles (other than the offences fpecified in the 5th, 
34th} and 35th articles and orders) which (ball not be com- 
mitted upon the main fea, or in great rivers Qnly^ beneath 
the bridges of the faid rivers nigh to the fea^ or in the haven, 
river, pr creek, within the jurifdidiion of the Admiralty ; 
^nd which fiiall not be committed by fuch perfons as, at 
the time of the offence comn^itted, (hall be in a3ual 
fervice and full pay in the fleet or (hips of war of his 
Majefly^ his heirs or fucceffors, fuch perfons only excepted, 
find for fuch offences pnly as are defcribed in the fifth 
article of war. 

SeaioB V. 

Nothing in this a£l contained fhall extend, or be con- Nolandlof^ 
ilfued to extend, to impower any court martial to proceed (tj^^r cobt 
fo thepufHihmeiit ^ trial of any lando^cer or foldlsr, on ^"^ 

15 board, , 
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Commif- 
fiont CO be 
granted to 
allcmble 
courts mar- 
tiak 



To devolvff 
10 foreign 
parts, with 
the com* 
mand of a 
fleet or 
fquadroD. 



No com* 
mander in 
chief in fo- 
reign parts 
to prefide 
ac a court 
martiai. 



Command* 
ers of de- 
tachments 
to be im- 



board any tranfport (hip) for any offences fpecified in the 
feveral articles in this aCl« 

Seaion VI. 
The lord high admiral of Great Britain, or the com- 
iniflioners for executing the office of lord high admiral of 
Great Britain, for the time being, (hall have full power 
and authority to grant comtniflions to any officer com- 
manding in chief, any fleet, or fquadron of (hips of war^ 
to call and afTemble courts martial, confiding «f com- 
manders and captains. And that in cafe any officer com- 
manding in chief any fleet or fquadron of fliips of war 
(who (hall be authorized by the lord high admiral, or 
the commiffioncrs for executing the office of lord high 
admiral, for the time being, to call and alfemble courts 
martial in foreign parts) fhall happen to die, or be re- 
called, or removed from his command, then the officer 
upon whom the command of the faid fleet or fquadron 
(hall devolve, and fo from time to time, the officer who 
(hall have the command of the faid fleet or fquadron 
(hall have the fame power to call and a(remble courts mar-* 
tial, as the firft commander in chief of the faid fleet or 
fquadron was invefied with. 

Scflion VII. 
No commander in chief of any fleet or fquadron of 
his Majcfiy's (hips, or detachment thereof, confifting 
of more than five (hips, (hall prefide at any court mar- 
tial, in foreign parts, but that the officer next in com- 
mand to fuch officer commanding in chief, (hall hold 
fuch court martial, and prefide thereat; any law, cuf- 
tom, or ufage to the contrary notwithfianding. 

Seaion VIIL 
In cafe any "commander in chief of any fleet or fqua- 
dron of liis Niajefly*s (hips or ve(re}s of war» in foreign 
. .; •* parts» 
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parts, (hall detach any part of fucti fleet or fquadrony powered to 
every commander in chief fliall, and is hereby autho* ^jJrt^J"*^" 
rifcd and required, by writing under his hand, to im- \^ 
power the chief commander of the fqualron or detach- 
ment, fo ordered on fuch feparafe fervice (and in cafe of 
his death or removal, the officer to whom the command 
of fuch feparate fquadron or detachment (hall belong)^ 
to hold courts martial, during the time of fuch feparate 
fervice, or until the commander of the faid detachment 
for the time being {hall return to his commander in 
chief^ or Ihall come under the command of any other 
bis fuperior officer, or return to Great Britain or Ireland. 

Se£lion IX. 

If any five or more of his Majefty's (hips or veffels Five (hipt 
of war (hall happen to njeet together in foreign parts, feSfor"offi- 
then and in fpch cafe, it (h^all be lawful for the fenior ^o'id"courti 
officer of the faid (hips or veffels to hold courts mar- martial and 
tial, and prefide thereat, from time to time as there 
(hall be occaiion, during fo long time as the faid (hips or 
ve(reU of war, or $ny five or more of them, (hall continue 
together, 

Seftion X. 

That where any material objeftion occurs, which may ifarnate. 
render it improper for the perfon who is next in com- [|on*^to th« 
mand to the fenior officer, or commander in chief of ^^^^P^ <^^- 

ccr in com* 
any fleet or fquadron of his Majefty's (hips of war in fo- mand, the. 

reign parts, to hold courts martial, or prefide thereat, in be appolnt- 

fuch' cafe it fliall be lawful for the lord high admiral, or couns*mar- 

commidioners for executing the office of lord high ad- ^*^* 

miral for the time being, as alfo the corpmander in chi^ 

of any fuch fleet or fquadron of his Majefty's (hips in 

foreign parts refpeSively, to appoint the third officer in 

command, to prefide at, or hold fuch court martial. 



Scfli 



ion 
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SeBxoti XI. 
In Gnat It (hall be iawjftti for the lord high admiral of Great 

IreUnd,*tbe Britatnj or the commrfTioners for executing rhe office 
wajap-^^ ^ ^^^^ ^^S^ admiral for the time feeing, and they arc 
SrfLfecond ^^^^J TefpeSively authorized from time to time, as 
orihirdof- there Diall be occafion, to direft any flag officer or cap- 
command tain of any of his Majefty's fhipa of war, who Ihatl 
tohoid^^ be ^^ *ny P^"^ ^ Great Britain or Ireland, to hold 
oMirtsmar- courts martial, in any fuch ports, provided futh flag 
officer or captain be the fir ft, fecond, or third in com- 
mand in fuch port, as (hall foe found moft expedient 
and for the good of his Majefly's fervice ; and fuch flag 
officer or captain, fo dirc£lcd to hold courts martial, 
fliall prefide at fuch coort raaitialy aay tbit\g herein con-% 
turned to the contrary notwithilanding. 

Scftion XH. 
Court mar. No courts martial to be held or appointed by virtoe 
confiftof of this prefent ad, (hall confift of more than thirteen 
Keener ^ ^^ ^^^^ *^ ^^^ perfons, to be compofed of fuch 
lefsthanfivc flag officers, Captains, or commanders then at»d there pre-^ 
niority to fent, as are next in feniority to the officer who prefides a^ 
t^a^^. the court martial. 

SeaioR XIII. 
Particular* Nothing herein contained fhall extend, or be confiraed 

to£?afcei>' *^ extend, to authorize and iropower the lord high admi-^ 

»»ncd by ral, or the coromiffioners for executing the office of lord 

raityorqai- high admiral, or any officer impowered to hold courts^ 

€red"toorl' martial, to dire£l or afcertain the particular number of 

courtsmar- P^^fons of which any court martial, to be held or ap- 

twl. pointed by virtue of this prcfent aft, (ball cpnfift. 

SeftionXIV. 
In what In cafe any court martial (hall be appoipted tp be bekt 

minde^r' »' ^"7 p'^^*^ whcrc thcre are no lefi than three, nor yet 

may ani(t« f0 
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fo many as five officers of the degree and denomination ^ 

of a paft captain, oc ol ap fuperior rank, to> be found, 
then ic i&ait be lawful for the offieeir, at the pbce ap- 
pointed for. boldingToch court martial^ who h to prefide 
at the fame, to call to bis afli fiance as many of the com* 
naandcrs of bis Majefiy's veflels, under the rank and 
degree of a poft captain, as, together with the poft cap-* 
tains then and there prefent, will make up the number o^' 
£ve, to hold fuch court martlak 

Seflion XV. 
No member of any court martial, after the trial is No mem- 
begun, (hall go on fhore till fentcnce be given, but remain' on^rhm^ 
on board the (hip, in which the court (ball firft a(rembl«, S^^bc"' 
except in cafe of ficknefs, to be judged of by the court, S^ven. 
upon pain* of being ca(hiered from his Majefty's fervice ; 
nor Qiall (he proceedings of the faid court be delayed 
ky th& akfence of any of Its members, provided a fuffi<» 
cient nMfliber doth remain to compofe the (aid court,, 
which (pxall and is hereby required to fit from day to 
dUy (Sundays always excepted), until the feateacetbci 
g^vcn*i 

* It ha?ing beeo found by experience, that the confining members 
<K emfft4 nf¥ifti«l ^tte M|r« in< which fuchcQwu martiai were or^ened 
to be allembled, ofiUl fentence ffas aiven« had been attended with gicat 
inconvenience and prejudice to the healths of officers fummoned to attend 
9M mcmhevS'^^-^By 19 Geo* IK. oap^ 17^ feO. r, s. this elaafe of the 
a^is r9ft$Ud «9d mu^ ^U /« aU imtmit gmd,pmyp9f$i» Provided alweyin 
that the proceedings of any court martial Ihall not be delayed by the . 
tbfence of any of its members, whea a fufficient number doth remain to 
tomj^rfoo^ covet, whicKitre^uired^to fit from day to day (Sunday 
always excepted), until the fentence be. given. And no member ofi tlie. 
I^id court martial (hall abftnt himfelf from the faid court, during the 
wholo coatfoof Che trial, v^n pain of being cafhiered from his Majeft^'k 
ferviee, except in cafe of dcknefs, or other eatrawdinary and JndiQwifaMy 
4MC*fioiv to be judged oC by the faid court. 

Seflion 
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Sedion XVL 

'^^Mo b Upon all trials of offenders by any court martialy all 

admmtAcr- the officers prefenc who are to confiitute the faid court 
martial, (hall, before they proceed to fuch trial, take fuch 
^ oath as is herein-aftrr mentioned, upon the Holy Evan- 

geUIts, berore the court; which oath the judge advocate, 
or his deputy, or the perfon appointed to officiate as fuch, 
is hereby anthorized and required to adminifter in the 
words following; (that is to fay), 

/, A, B. do fwear^ that I will duly adminijfer jujllce^ ac- 
cording to the articles and orders ejlahlijbed by an aB paffed 
in the twenty-fecond year af the reign of his Majejly King 
George II. for amending^ explaining^ and reducing into one 
aH of parliament^ the laws relating to the government of his 
Majefly's Jhips^ veJfeU^ and forces hyfea^ without partiality, 
favour^ or affefiion ; a)ui if any cafe Jball arife which is not 
particularly mentioned in the faid articles and orders^ I will 
duly adminifter jujiice according to my confcience^ the befl of 
my underfianding^ and the cujiom of the navy in like cafes ; * 
ctnd I do further fwear, that I will not upon any account, at 
any time whatfotvery difclofe or dif cover the vote or opinion of 
any particular member of this court martial, unlefs thereuntp 
required by a£l ^ parliamint. So help rae God« * 

Oath tote] ^s foon as the faid oath (hall hav« been adminiftered 

*d'"*"S*^' *^ ^^^ refpedlive members, the prefident of the court is 
jodscadvo- hereby authorized and required to adminifter to the judge 
"*"• advocate, or the perfon officiating as fuch, an oath in the 

following words ; 

/, A. B. do fwear, that I will not, upon any account, at 

any time whatjoever, difclofe or dif cover the vote or opinion of 

any particular member of this court martial, unlefs thereunta 

rejiurid byoQ of parliament. 

So help me God. 

Sedion 
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ScaidnXVII. 

In cafe any-perfon in the fleet, being called upon to punifli*^. 

give evidence, at any court martial, (hall rcfufe to give [j^^jf^'jlj" 

evidence upon oath, or fliall prevaricate in his evidence evidence,or 

or behave with contempt to the court, it (hall and may be mg, or he- 

iawful for fuch court martial to punifh every fuch offender conclmipu 
by imprifonment, at the difcretion of the court ; fuch 
ifoprifonment, not to continue longer than three months, 
in cafe of fuch refufal or prevarication, nor longer than 

one month in^the cafe of fuch contempt. Andthat all and WitneOet 

'^ , committing 

every perfon and perfons who (hall commit any wilful peiiuryhow 

. . . , . . "^ , ^ to be profe. 

peijury, m any evidence or exammation^ upon oath at cuced. 
any fuch court martial, or who fliall corruptly procure or 
fuborn any perfon to commit fuch wilful perjury, (hall 
and may be profecuted in bis Maje(ly*s court of King's 
Bench, by indidbnent or iuformation, and every ilTue 
joined in any fuch indifimept or information, fliall be. 
tried by good and lawful men of the county of Middle- - 
fex, or fuch other county as the faid court of King's 
Bench (hall dire£l ; and all and every perfon and per- 
fons, being lawfully convi3ed upon any fuch indt£lment . 
or information, (hall be puniflied with fuch pains and pe-> » 
nalties as are inflided. for the like offences refpedively, 
by two ads, of parliament, the one made in the fifth year * 
of the reign of Queen Elizabeth, intitled, jin a£ifor pU'- 5 Eiiz. c. 9. 
m/brmnt rf fuch perfons as Jbail procure or commit any wilful 
p^jury^ and the other made in the fecond );ear of the 
reign of his prefent Majefty, intitled, An all for the more % Geo. IT. 
effeSiual preventing and further puni/hment of forgery ^ per- •*^' 
iury^ and fuhornation of ferjuryy and to make it felony to . 
Real bonds,^ notes^ or oSher Jecurities for payment of money. 
C ScaionXVIIL 

And be it further enafted by the authority aforcfaid. The offence 
That in every information or indiflment to be profecuted ®"*][ ^^^^ 

by • °" '" 
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am inCor- ^7 virtoc of this i& for any fuch offence, it (hall be fuft 
■••"•■^ ficieiU to f€t fofth the offence charged upo& the' dcfedd^ 
anr, without fetting forth the cotnmiflion or authority for 
holding the court marti.:], and without fetting forth the 
particular ma:ter tried, or to be tried^ diie£led> or in- 
tended to be tried before fuch court. 

Se£lion XI X^ 

of ^Mth^ ^ fentenoe of death gt'ven b)r any court mairtial hetf 

^^*^^of '"^ Within the narrow feas (except in cafes of mutiny) (halt; 

motmyj be put in execution till after the report of the proceed-* 

executed ings of the feid court ffliall ba?e been made to the lord 

^aions ^'' ^i,^ admivai^ or commiffionery for execvting the office of 

#iom the ifff^. ^ah arimirai; and hit or their dire£Uom flialt have 

admiralty, ^ ' 

Ice becn.g4Te» therein ; and if the faid court (haU have been* 

bcid btty«Mid'the narrow feas^ thenr foch fentencetof deatb 

flwill nor be carried into executbn^ but by. ordst of A€f 

cmnnuRidttr of the fleet or fquadi on wherein fuch fentenee 

was pafled ; acid in cafes where fentence of death (hali be 

pafibd in anyfquadron, defacfaed front any othetf fleet or' 

fquadron upon a fepaiate fervtce^ then ftieh fontiitncle of 

dtath (except in' cafcs of mutiny) ihaH ndtr bk put in ta-* 

•eutioni biar by order of the cetnniandiBy of die fleet or 

fquadron from which fuch detacbmeiit ihaH havebesff 

' miMle, €W of the lord high adntisatl', or onnniiffidisece for 

eTecuting the office of lord htgh adiiiiraP; and* iff cafea 

^hcre fentence of death ihall be paftd in any court mar-* 

tial heM by rhe teivicir officer of fire or more of his Ma^ 

jefty*s Slips which fliall happen to itiii^ together in fa* 

reign parrs, purfuant lo the po^io^ herehf fastfon^ giveiTy 

then fuch fentence of detfth (except in caftn* of HAitiif^p) 

ihall not be carried into execution but "by order of the- 

lord high admiral, or' conitniffioners for executing the 

office of iocd high advniraL 

SeAion 
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Sedion 

Thf ju<]|(e a4yo^^tc for the time beiitg, of any fleet, Jvdgetd-, 
9r his (leputyi fliall have fisll power and authority, and adminider 
u hereby required tp adfninifter an oath to any witnefs, otffa* 
at any tfial by cpurt martial ; /ind in the abfence of the 
judge ^dyof ate and his deputy, the court martial (hall have 
full power and j^uthortty to appoint any perfon to execuie 
the office of judge advocate. 

Sediod XXL 

All the povvers ^iven by the feveral articles and orders T^Uaftit 
eftablifhed by this a£l, fliall remain and be in full force with reganA 
with refped to the Crews of fuch of his Majefiy'f ihips Ouj^g lo^, 
as ihall be wrecked, or be other wife ioft ot deftroyed ; and 
all the commant], power, and authority givtn to tbeoi&cers 
of the faid fhip or fhips fhall remain and be in full force, ^s 
eife^lually as if fuch fhip or (hips to which they did be- 
long were not fo wrecked, loA, or deftroyed, until they 
(hall be regularly difcharged from bis Majefty's furthc;r 
fervice, or removed into fome other of his Majefty's 
ihips of war, or until a court martial (hall be held, pur- 
fuant to the cuftom of the navy in fuch cafes, to enquire 
into the caufes of the lofs of the faid (hip or (hips \ and 
'if upon fuch enquiry it (hall appear by the (entence of the 
court martial that all or any of the officers or fea;nen of 
the faid ihip or (hips did their utmoft to preferve, get off, 
or recover the faid (hip or (hips, and (ince the lofs thereof 
have behaved themfelves obediently to their fuperior offi- 
cers according to the difcipline of the navy, and the faid 
anSelc^ And orders herein befere eftabli(hed, then all the 
pay and w^ges of the faid officers ami feamen, or of fuch of Payoffucb 
*them as fliall have done their duty as aforefaid, (hall ^^^ 
-continue and go ^i, and be paid to the time of their 
difeharge or death ; or if they ihali be then alive, to the 
time of the faofding of fuch court martial, or removal 

Vol. L X into 
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into fome other of his Majefty's ihips.of war; and everf 
fttch officer and feaman of any of his Majefty's (hips of 
war, who, after the wreck or lofs of his fhip, {hall aft 
contrary to the difcipline of the navy, and the feveral 
articles and orders herein before eftabliflied, or any of 
thera, (hall be f^ntenced by the faid court martial, and 
puniflied, as if the (hip to which he did belong was not fo 
wrecked, loft, or deftroyed, 

SeSion XXII: 
€ontimi' All \\x^ pay and wages of fuch officers and feamen of 

ance of a ^ 

wages to any 6f his Majeuy's (hips aS are taken by the enemy, arid 
loAgififtto upon enquiring at a court martial (hall appear by the fen- 
by an^ne- tence of the faid court to have done their utmoft to de- 
^7^ ' fend the faid fhip or (hips, and (iftce the taking thereof, to 

have behaved themlelves obediently to their fuperior offi- 
cers, according to the difcipline of the navy^ and tba 
faid articles and orders herein before eflablidied, (hall 
continue and go on, and' be paid, from the time of their 
being fo taken, to the time of the holding of fuch court 
^martial, or until they (hall be regularly difcharged from 
his Majetty's fervicc, or removed into fome other of his 
Majefty*s (hips of war, or (if they (hall die. in captivity, 
or not live to the time of the holding of fuch court mar- 
tial) to the time of their death, in fuch mariner, and not 
otherwife, as if the faid (hip or (hips to which they did 
belong refpeflively, was not or were not fo taken* 

' . SeaionXXIII. 

... » • 

Ferfons not . . Np perfpn or perfons, aot flying from' ju(bic€, Oh^Il be 

ttft^a^cer- ' tried or punifhed by 9f\y court n^artial for any oflFeoce to 

tarn lime, be committed againft this a&, ualefs the complaint of fuch 

offence ba made in writing to the lord high admiral for 

^ the timp being, .or any commaodf r in chief of his Mat 

jefly's .fqii|drQns or. (bijf s impowcfcd to boM. courts mar- 
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tjal, or unlefs a court-martial to try fuch ofFendcr fliaU bo 
ordered by the faid lord high admiral, or the faid .commiffi- 
oners, or the faid commander in chief, either within three 
years after fuch offence (hall be committed; or within one 
year after the return of the fliip, or of the fquadron to 
which fuch offender fhall belong, into any of the' ports qf 
Great Britain or Ireland, or within one year after the 
return of fuch offender into Great Britain or Ireland* 

Seflion XXIV. 
And whereas by the faid aft, intituled, An AB for the 
more effectual Jufpreffing of Piracy^ it is, amongft other 
things^ enaded in the following words. That the faid 
captain, commander, or other officer of the faid (hip or. 
veCTel of war, and all and every the owners and proprie- 
tors of fuch goods and merchandizes, put on board fuch 
(hip or veffel of war as aforefaid, (hall lofc, forfeit and 
pay the value of all and every fuch goods and merchan^*'^ 
dizes, fo put on board as aforefaid ; one moiety of fuch 
full value to fuch perfon or perfons as (hall make the firft 
difcovery, and give information of or concerning the 
faid offence ;. the other Moiety of fuch full value to and for 
the ufe of Greenwich Hofpital; all which forfeitures ' 
ihall and may be fued for and recovered in the High 
Court of Admiralty ;» Now, for making the faid in part 
recited aft more ufeful and effe£lual, be it ena£led by the 
authority afbrefajd, Thit, from and after the Twenty- Penalty on 
fifth day of December one thoufand feven hundred and living on - 
forty-nine, if any captain, commander, or other oflScer **°^** ^"^ 
of any of his Majefty's fhips or veffels, (hall receive oh trary to aV- 
board, or permit or^faffer to be received on board fuch this aft, 
(hip or veffel, any goods or merchandizes; contrary to the 
true intent and meaning of the Eighteenth Article in .this 
a£l before-mentioned and hereby enafted, every fuch 
captain, commander, or other officer, (hall, for every 

' '3L% fuch 
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fuch ofibnce, over and above any puniOiment infli&ed by 

this a£t, forfeit and ' pay the value of all and every fuch^ 

goods and merchandizes fo received or permitted, or fuf* 

fcred to be received on board as aforefaid, or the fum of 

five hundred pounds of lawful money of Great Britain, at 

t)|e ele£lion of the informer, or perfon who ihal! fue for 

(he fame, fo that no more than one of thefe penalties or 

forfeitures (hall be fued for and recovered by virtue of 

this and the faid in part recited ad, or either of then?. 

Applies. againft the fame perfon, for one and the feme offence ; one 

ftfffeSure ^ moiety of which penalties or forfeitures (hall be forfeited 

and paid to the pierfon who (hall inform or fue for the fame, 

and the other moiety thereof to and for the u(e of the 

and method ''^y^' hofpital at Greenwich ; which forfeiture (hall be 

of recovery, fy^j for ^nd recovered by aftion of debt, bill, plaint, or 

information, in any of bis Majefly's courts of record at 

Weftminfter, or in the high court of Admiralty, at the 

eledion of the informer, or perfon who (hall fue for the 

fame; and the court (hall award fuch cofls to the par- 

to certify to ^^^ >< ^ball be jufi ; and in all cafes where judgment or 

£e Admif^ fentence (hail be given againft any fuch oflender, the court 

'*dr^^* where fuch judgment or fentence (hall be given, (hall, 

with all convenient fpeed,, certify the fame to the lord 

high admiral, or to the commiflioners for executing the 

faid o(fice* 

Scflion XXV. 

timitacion Provided always. That nothing in this a£l conl^ained 

vf^o/fwT' ^^^^ extend, or be conflrued to ejxtend, to take away frotn 
aft* the lord high admiral of Great Britain, or the commif* 

lidners for executing the office of lord high admiral of 
Great Britain, or any vice**admiral, or anjr judge or 
judges of the admiralty, or his or their deputy or deputies, 
or any other officers or miniilens of the admiraky^ or any 
Others having or claiming any admiral power, jurifdidtioB, 

t6 or 
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Of authority wHbin this realm, or any other the king's 
dominions, or from any perfon or court whatfoever, any 
power, right, jurirdi6);ion, pre^-eminence, or authority, 
which he or they, or any of them, lawfully hath, have, 
or had, or ought to have and enjoy, before the making of 
this a&, fo as the fame perfon (hail not be punifhed twice 
for the fame offence. 

CJaufes 9f armnimint In the a^ ofi<) Gio, III, c^jjj irt^ ' 
ti/uUd, An aif to explain and amend an ASf^ made in the 
tuantyjeconi year of the reign of his late Majejlj King' 
George the fecond^ tfr. 

XTtHEREAS by an afk, made in the twenty '-fecond Preamble* 
^^ year of the reign of his late Majefty king George 
the Second, intituled. An aH for amending^ explainingy Recital of 
and reducing into one a£i of parliament^ the laws relating t^ Geo. 11. 
the government of his Majeft-/ s jhips^ vejfels, and forces byfea ; 
it is, among other things, enabled. That, from and alter 
the twenty-fifth day of December one thoufand feven hun<- 
dred and forty-nine, no member of any court-martial, 
after the trial is begun, (hall go on Ihore till fentence be 
given, but remain on board the (hip in which the court 
IhaU firftaffemble, except in cafe of ficknefs, to be judged 
of by the court, upon pain of being calhiered from his 
majefty's fervice ; nor (hall the proceedings of the faid 
court be delayed by the abfence of any of its member^ 
provided a fufficient number doth remain te compofe the 
faid court, which fliali, and is thereby required to fit 
from day to day (Sunday always excepted) until . the fen* 
fence be given :'and whereas it hath^ been found by expe* 
rience, that the confiaing members of courts-martial to the , 
fbip in which fuch courts-martial (hall firft afiemble, until 
be giveni hath been atcdidad with great inconve* 

X 3 nicBciet 
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nicncies and prejudice to the healths of officers fummoned 

to attend as members of courts-martial ; and it is highly 

necefTary and expedient th» fuch iiicqnveniencies fhould 

be prevented in future; may it therefore pleafe your Ma- 

jefty that it may be enafted ; and be it enafled by the 

King's mod excellent Majefty^by and with the advice and 

confent of the lords fpiritual and temporal, and commons, 

in this prcfent parliament affembled, and by the authority 

Sraft rcl* of the fame, That fo tnuch and ftich part of the faid recited 

pealed, aft as direfts that no member of any court-martial, af^er 

the trial has begun, (hall go on fhore till fentence begiv^n, 

but remain X)n board the (hip in which the court (hall firfl 

affemble, except in cafe of ficknefs, to be judged of by 

the court, upon pain of being cafliiered from Ins Majefty's 

fervice ; and that the proceedings of the faid court (hall 

■ not be delayed by the abfence of any of its members, proi- 

vidcd a fuffioient number doth remain to compofe the faid 

court, which is thereby required to fit frorp day to day 

(Sunday always excepted) until the fentence be giveir, 

(hall be, and the fame is hereby repealed and made void, 

to all intents and purpofes whatfoever. 

Proceedings Provided always, and be it cna6led. That the proceed- 

ma^t'iarnot "'S^ ^^ ^^Y court- martial (hall not be delayed by the ab- 

1*^ *^db*'h '^*^"^® ^ *"y of Its members, provided a fi^fficient number 

abfence of .doth remain to compofe fuch court, which (hall, and is 

hen, pro- hereby required to (it from day to day (Sunday always ex- 

enow re- -^eptcd). ttotil the fcntCDco be given; any thing berein- 

main to before.CQh twined to the contrary thereof in anywifc not with- 

court. .il^ndipg: and no meoxber of the faid court-martial (hall 

to'b^abfoJr ^bfi^nt himfetf from the fai4 court during the whole courfe 

fomelxt^ T.of ihe trial, 4ipon pain of being calhiered from his Ma- 

prdinary * |Qft)i'a fervice, fiKCcpt in.cafc of ficknefs, or other extra- 

. qxdmty.md indifpenfablc;, (Kicafuin, to : be- judged of by 

t Ib^jfoid court. I :^ 

1 4 An4 
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And whereas, by two clau/es in the faid aft, pafled T^^f^^^ 
in the twenty-fecond year of the reign of his ia'te Ma* aaii 
jefty king George the Second, it is cnafted ar!d?declared, q[^c^^ 
That every perfon in the fleet, who, through- fcowardice, 
negligence, or difafFeftion, Qiall, jn time of aftioHji with- 
draw or keep back, or not come into the fight or engage- 
ijient, or (hall not do his utmoft to take or deftroy every 
ftip which it fliall be his duty to engage, and to aflift arid 
relieve' all and every of his Majelly's (hips, or thofe of 
his allies, wKich it (hall be his duty to afTifl: and relieve,' 
and being convifled thereof by the fentence of a court- 
martial, (hatl fuffer death ; and alfo that every perfon ia 
the fleet, whoi through cowardice, negligence, or difaffec- 
tion, Ihall fojrbear' to pui-fue th^ chace of any enemy, pi- 
rate, or rebel, beaten or flying, or (hall not' relieve of 
aCTift a known friend in view, to the utmoft of his power, 
^nd being convi(9te4 of any fuch ofFence by the fentence 
of a court-ihartial, (hall fuffer death : and whereas tHe re* 
flraining pf the power of the covirt-rmartjal to the infliiftlng 
of the punifhnient of death, m the feveral cafes recited in . 
the faid claufes, may be attended with great hard(hip and ' 
inconvenience, be it enafted. That, from and after the and altered, 
palfing of this aft, it (hall arid may 'be lawful, in the feve-] 
ral cafes recited in the faid claufes, for the court-martial 
to pronounce fentence of death, or to inflift fuch other 
][)iini(hn1ient as the nature and degree of the oGTenqe ihill be 
found to deferve. 
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No* ni. Particulars relative to the Cafe of confti- 
tuting a Court Martial to try the Earl of Tor- 
rington. [Referred to p. 104. 

^^pHfe cooftituting of a Court Martial to try Admiral 
■*' Eafl Torrington, in the reign of William III. was 
the fubjefl of much debatej, in both Houfes of Parliament, 
Tlie King was refolved it (hould be by a Court Martial, 
but the Earl and his friends maintained a right of being 
tried by his Peers. Doubts wtrc flarted on the one fidei as 
to the power of the Admiralty; for though it was admitted 
that the Lord High Admiral of* England might haveiffued 
acommiflTion for trying him, yet it was queftioned whether 
any fuch authority was vcfted in the commifTioners of the 
Admiralty or nor; and though fome great lawyers gave 
their opinions in the affirmative, yet it was judged expe- 
dient, to fettle fo important a point by the authority of 
Parliament •. 

To obviate thefe difficulties, a bill was brought in, for 
vefting in the commiffioners of the Admiralty the fame 
power in regard to granting comrniffions^ which was al- 
ready vetted by law in the Lord High Admiral of Eng- 
land +. 

The King appointed at the time a new Board of Admi- 
ralty, compofed of feven members inttead of five, as bad 
been formerly, and to this Board it was, that the intended 
aft gave the power of appointing Courts Martial for the 
trial of any officer of what rank foever, as a Lord High 
Admiral might do ;{:• 



V » 



• Campbdrt Admtratt, vol. H. p« 33S. 

f Sut. ft William and Mary, fefl". %, cap« %• 

I Tht Hiftory nnd Proce^dingi of the Hottfe of Lords, vd. i. p« 4^5* 
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On the third reading of this bill in tht Koure of Pten 
it occafioned warm debates^ it was^ however, carried b^ 
a majority of two only, and many of the Lords entered 
their ^rorcfts for the following ftafom: 

'^ Becaufe this bill gives a power to CommiflTioners df 
•' the Admirahy to execute a juri£dli£iioii, which, by the 
" aft of the 13 Car. 11. intitlcd, ^n a£i for iflablijhing arti^ 
*^ cles and orders^ fir the nguktiwg and hitNr g^vtmment iff 
" his Majeflft navy^ Jhips ^f Moaxy and forces hy fia^ we 
•* conceive fbey had not ; whereby the Earl Torringtoft 
^ may come to be tried for his life, for fa6ls committed 
** fevcral months before this power was given or defired^ 
•* we think it reafonable that every man (hould be tried by 
^< that law that was known to be in force when the crim^ 
" was committcti. » 

" It is by virtue of the faid ad of 13 Charles 11. that 
•* the Earl of Torrington was judged by this houfe, not 
*< to have the privilege of a peer of this^ealm, for any 
** oiTences committed againft. the faid a£l \ and there is no 
<< other law as we conceive by which the faid earl could 
*< have been debarred from enjoying the privilege of a 
*^ peer of this realm ; which a£l making no mention of 
*< Commiflioners of the Admiralty, but of a Lord High 
*• Admiral only, by whofc authority all the powers given 
*^ by that aft are to be exercifed, and without whofe con- 
** fent iingly, no fentence of death can be executed, we 
*< think it of dangerous confequence to expound a law of 
^ this capital nature, otherwife than the literal words do 
*^ import. As we conceive it without precedent to pafs * 
<' even explanatory laws, much lefs fuch as have a retro- 
^< fped in them, in cafes of life and death ; fo we think 
*< it not- at all neceflary to make fuch a precedent at this 
^< tiu)e, there being an undoubted legal way already efta- 

'' bliihed 
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Court b( Delegates, where the Lord High Chancellor ap- 
points a number of judges, if at any time, upon an ordinary 
a£l or fentence the court happens to be divided no order or 
fentence, can be obtained, though there is always a perfon 
of fuperior diftinfiion placed at the head of every fuch com- 
miflion of delegates. 

I therefore conceive* that a Court Martial (hould ob- 
ferve the fame reafonable rules that other courts of jufiice 
comply wkh; thp point at iflbe may be reconfidered by the 
fame judges, and if they fliould alter their 6pinions, that 
may produce a final determination of the point in queftion ; 
%ut if the feveral members of the Court Martial adhere to 
f heir irtt opinion, upon which there is an equality, I think 
tht queftion muft remain undecided, 

G. PAUL. 

^Jh^ J746. 



NiK V, Letter from the Members of the Court 
Martial on Admiral Keppel, to the Admiralty, 
relative ta their long Confinement. 

[Referred to p. i7t. 

T TAVING now beisn in confinement fix and thirty 
days, finoe we firft afifembled to fit on the trial of 
Admiral Keppei, greatly to the prejudice of our healths, 
we cannot in juftice to the fervice to which we have the 
tuxiQUr to belong and to tbofe officers who may be hero> 
after required to fubmit to like injuries, let pafs an oppor* 
tunUy, that ai^pears to us fo proper for reprefenting to the 
Lords of the Admiralty, bow much we bmenc that officers 
4>f our riuik IbouMj by law, be made liable to fo fevere 90 

hardihipt 
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bardfliip, which» from any reaCon occurring to us, we can« 
not conceive to be nece{rar]r> either ro the parties on wfaofe 
account a Court Martial is beld^ ufeful to the publici or 
confident with the chara6ler of officers who are called on 
to fit as judges ; from thefe eonfiderations we are defifous 
to make known our fentiments to their lordfhips, in hopes 
they will take fuch meafures, as may appear to them to be 
requifite, for the removal of an oppreffion fo long and b 
juftly complained of> and which we flatter ourfelves their 
lordfiiips will more readily acquiefce in, when it is con- 
fidered, that the Judge Advocate, who is a part of the 
Courr, is, at liberty upon every adjournment to retire, 
whilft the judges are obliged to continue in confinement^ 
however long it may be, till fentence (hall be given. 



We are, &c. 



Court Roomy Port/mouthy 
nth February 1779. 

T» Philip Sttphenst Efq. 



T. Pye, 
R. Roddam^ 
T. Penny^ 
A* Duncan^ 
y. Montagu^ 
M. Milianky 



J. Moutray^ 
C. BoteUr^ 
M. Ariuthnofp 
F. S. Drake^ 
fF. Benmty 
y. Cranflowu 
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No. VI. Letter from Mr. Stephens to Admiral 
Sir Thomas Pye, and Order of Council eftablifli-i 
tog a firft Captahi to Flag Officers. 

[Referred to p. 174, 175. 

'Sir, 6th of June 1779. 

I 

HAVING communicated to my Lords Commiflionera 
of the Admiralty your letter of the 7th inliant, re- 
lpe£liog the propriety of captain Kempenfelt^ firft captain 
to admiral Sir Charles Hardy, Httiog at a Court Martial 
above a fenior taptain ; I am in return commanded by thei^ 
Iord{hip8, to fend you herewicti a copy of his late Majefiy's 
order in council^ eflablilhing a firft captain to flag officers^ 
having the command of a fleet or fquadron of twenty fliips 
of the line, with the fame rank. a» is allowed to the firft 
captain to the admiral and commander in chief of the fle^t, 
under which eftablUhmeht captain Kempenfelt has been 
appointed firft captain to Sir Charles Hardy, and to refer 
you to the third article of the General Printed Inftru3ions, 
under the head of Ranl^ and Command^ by which you will 
fee,' .that he is, as fuch, to be efteemed as a rear admiral, 
and to take place at all Courtcils of War, and alfo at Courts 
Martial, next to the junior rear admiral. 

I am, &c. 

PHILIP STEPHENS. 
Admiral Sir Thomas Pye, 

At the Court of St. James's the Twenty-fccond Day of 

March 1747. 

PRESENT, 
The King's moft Excellent Majefty in Council. 

WHEREAS there was this day read at the Board, a mc- 
inorial from the Lords Commiflioners of the Admiralty, 

dated 
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dated the third of lafl' month, fetting forth, that by the 
etfabliOiment of the navy, two captains are allowed td the 
admiral of the fleet when he goes to fea, and only one to 
lill other flag officers, and therefore propofing (for the 
resJoQS therein contained), that a flag officer commanding 
a fleet,of twenty Qiips of the ]ine of battle, may have two 
captains allowed to him, in the fame manner as is now al- 
lowed lo the admiral of the fleet. His Majefty taking the 
fame into his royal confideration, is pleafed to approve 
thereof, and to order, as it is hereby ordered, with the ad- 
vice of his pirivy council, that whenever any flag officer 
ihall be appcnnted to command a fleet or fquadron of 
twenty fjiips of the line of battle, whether aU his Majefty 's 
ewn flYip?,^or united on the fame fervice witb thofe of hid 
allies, that he be allowed a firft captain^ with the pay and 
rank of a rear admiral, and all other privileges and profits 
belpnging to the faid poft, in the fame manner as is allowed 
to the firft captain of the admiral of his Majefty 's fleet ; bnt 
that the faid appointment do continue only during the time 
of the flag officer's command. And the right honourable 
thfe Lords Comroiffioners of the Admiralty are to caufe his 
Majefty's pleafure, hereby figoified, to.be carried into 
i^xecution* 

(Signed) W. SHARPE. 
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No* VIL Copy of a Letter from the Deputy Judge 
Advocate, to the Secretary of the Admiralty, re* 
lative to Sir Roger Curtis futiug as a ]y[ember of 
a Court Martial, in preference to Cs^tains fenior 
to him on the Lift. ' f Referred to p. 1 76. 

Sir, pv Port/miuihi OSsi^r 1790* 

Scaion 1. 'pvOUBTS having artiea uT the oiiadt of feveral ot the 
«L^ flag oificert and fenior captains at this port, whether ' 
a Court Martial aflemUod in the nanner the lafi waf, if 
kga], owing to Sir Roger Curtis fitting as member 
thereofy^as firft captain 10 ihe commander in chief, in pre^ 
ference to manycaprairM prtfent, who are fenior jto htm on 
the lift, I am dirediied by the honourable Admiral Barring* 
ton, to requeft the Lords ComnMiioners of the Admiralty 
to ftate the cafe to the crown lawyers for their opinion upon 
the legality. 

The ad of parliament Aire&s that the court fliall be 
compofed of fueh flag officers, captaiiMs, and commanders, 
then and there prefent, as are next in fenioricy to the o£* 
cers who prelide at the Court Martiajl. 

The third article of In(lru£^ions under the head of Rani 
mnd Command^ fays, that the firfl captain to the commander 
in chief (hall be efteoniedjis a rear admiral, and take place 
at all councils of war, and courts martial^ next to the junior 
rear admiral. 

It is underilood by them, when thefe 1nflru£lions were 

framed, that the perfon who filled the office of firft captain 

to the commander in chief was, in all cafes, the fenior 

captain on the lift. 

I am, &c. 
Philip StephMi^ Efy. . 

Cafi 
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Cafe and ipinion of counfel en the fueflionT^fFhethir the fir ft S«aioii«. 
captain to the commander in chief {not being within the 
thirteenth in feniority on the li/tj^ had a right to compofe 
part of the courts and to fit next the junior rear admiral. 

The lords cotDmiflioners of the admiralty have 
dire£led this cafe to b« laid before hi$ Majefiy's 
advocate, attorney and folicitor generals, and the 
advocate and counfel for the affairs of the ad- 
miralty and navy* 

Firff, Whether the third article in the Printed Inflruc* 
tions, confirmed by the order in council, vefted in firft cap« 
tains a preferable right to fit at Courts Martial, id exclu- 
fion of captains fenior on the lift, c^r only gave them rank 
and place at fuch courts, when their feniority as captains 
entitled them to fie there. 

Secondly, Suppofing the faid article vefted firft captains 
with a preferable right to fit, in exclufion of captains fenior 
to them, then, whether fo much of the faid anicle as gave 
them that right, was not annulled or controuled by the 
words in the twelfth fe3ion of the a£l of parliament^ which 
dire6ks that Courts Martial ifaall be compofed of fuch flag 
officers^ captains, or commanders, then and there preientt ' 

as are next m feniority to the officer who prefides, 8cc. or at 
leaft fo far annulled and controuled as renders it neceflary 
for the firft captain to be otherwife entitled to fit» as being 
one of fuch captains next in feniority* 

And upon the whole, whether Sir Roger Curtis was le- 
gally entitled to fit as a member of the Court Martial held 
on lieutenant BKgh *. ' 



• N. B> Sir Roger Curtis, by hit /rmVI/jr m #Af 4/1, did noC toms within, 
the thirteen nuemberf to Gompofe the courts 

Vol. I. Y OTI- 
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OPINION. 

Se^ioni. We are of opinion^ that the third article in the Printed 

Inftruftions, conformed by the order in council, vefted in 
firft captains a preferable right to fit at Courts Martial in 
exclufion of captains fenior on the lift, and not merely a 
rank and place, at fuch courts, when their feniority en- 
' titled them to lit. 

We are of opinion, that the right of fuch captains fo 
vefted by the fatd third article, was annulled by the words 
in thelwelfrh fe^lion of the ftatute, fo as to difable them 
from futing at Courts Martial^ when their Jtniority would 
not entitle them to it. 

We are confequenily of opinion, that Sir Roger Curtis. 
was not legally entitled to fit as a member of the Court Mar- 
tial held on lieutenant Bligh. 

ff^m. Scotti 
\ A* Macdonald^ 
(Signed) \j.&cotU 

Thomas Beveff 
,F. C. Cuft. 

Cofy QftkUtUr from &ir Hyde Parker to the right honourable 
Lord Haodf vice admiral of the blue^ commander in chief y 
i^c. refpeding bis right t^ftt at courts martial next the 

junior f'^^T ^4miral. 

The Viaory^ at Spithead, 

HiLvifig. b^n fymaaoned to aflift at ,a Court Martial, 
which met pn the aoth inftant on bwncl his Majefty's ftilp 
Jbe Royal William^! claimed, on the members feating 
themfelves, to take the 'place next in rank to the junior 
rear admiral then^prefent, agreeable to what 1 underftand 
to be the true purport and meaning of the third article 
-ViO uiKJer 
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under the head of Rank and Command^ of the regulations 
and inftruQions, relating to his Majefly's f«rvice at Tea — 
Being in this over- ruled by a deciiion of the majority of 
the officers then aflembled, who were of opinion, 1 ought 
to take my place in the court according to nny rank as a 
poft captain only, without regard to that fuperior rank, 
which the article above referred to appears to give me ; 
and having in this determination acquiefced, thar the bufi- 
nefs before the court (hould not be delayed, without being 
fatisiied as to its propriety; in order to refolve the doubts, 
which feveral officers with mjrfelf entertain on this point, 
I am to requeft that your lordfhip will be pleafed to apply 
to the Lords Commiffioners oPthe Admirahy to knoVv^, 

Whether thefirfl captain to an admiral of your lordfhip^s 
rank, and commanding in chief a fquadron of his Majefly's 
ftiips and veflels equally numerous with that at prefent un- 
der your lordlhip's command, and being by the feniorityof 
his commiffion within the number required to conftitute a 
court, Jhall be efleemed^ as a rear admiral y and take place at 
all councils of war^ and alfo at courts martial^ , next to the 
junior rear admiral. 

I have the honour to be. 
My lord, 8cc. 

The Right Hon. Lord Hood, lie. 

Copy of a letter from Mr. Secretary Stephens^ in anfwer to Sir ScAion 4. 
Hyde Parker's letter^ with opinion thereon* 

My Lord, Jdmiralty,oJfficef2^thofyunii*]^u 

I Have comttiuaicated to my lords commiflioners of the 
Admiralty your lordfhip's letter of the 22d inftant, tranf- 
mitting one you had received from Sir Hyde Parker, your 
firft captain, requefting, for the reafons therein given, to 
be informed, whether \hc firft captain to an admiral of your 

Y 2 lordlhip's 
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lor Ifliip's rank, and commanding in chief a fquadron of 
his Majefty's fliips and veflels equally numerous with that 
at prefent under your command, and being by the fe- 
niority of his commiflion wichin the nUmber required to 
conftitipte a court, ^^ Jhall be efteemed as a temr admiral ond 
^* take place at all counah of war, and alfo ai courts martial^ 
** next to the junior rear admiral,'* 

And in return I am commanded by their lordlhips to ac- 
quaint you, that they are clearly of opinion, that the firft 
captain to the admiral of the fleet, or any flag ofEcer having 
a fquadron of twenty fail of fhips of ihe line under hi| 
^command, being by the feniority of his commiflion as a 
/ captain within the number of oflicers required to cpnflitute 
a court martial, ought to be efteemed as a rear admiral, 
and take place at courts martial, as well as at councils of 
war, next to the junior rear admiral, agreeable to the third 
article of tbe General Printed Inilruflions under tbebecid 
of Rank and Command. 

I have the honour to be. 

My Lord, &c. 
yice Admiral Lord Hood, (^c, Spithead, 



Copy of a letter from the Deputy Judge Advocate to Air. SU- 
phens, relative to Sir Hyde Parker* 

Sir, 
YOU will be pleafed to inform the lords commiflioneri 
of the Admiralty, that, purfuanr to their lordfhips* order, 
the flag oJHcers and captains aflembled on board the Royal 
William for the purpofe of compoGng a court-martial, 
for the trial of Thomas Jones, a feaman, belonging to his 
Majcfty 's floop Speedy, on the charge therein mentioned ; 
but a doubt having arifen in the minds of fomc of the 
«iembers, whether Sir Hyde Parser, (who cpmes within 

the 



No. VII. APPENDIX. 325 

the number direfied by aft of parliament to compofe the 
court) fhould take his feat at the court martial, next the 
junior rear admiral^ under the direfiions. of the third art! le 
in the Naval InIlru6lions, as firft captain to the commander 
in chief, in preference to captains, who will alfo compofe 
part of the court, and who are fienior to him on the lift; 
or whether he Ihould take his feat as a ckptain, according 
to his feniority on the lift. 

I am requefled to defire their lordlhips will be pleafed 
to order their folic! tor to flate the cafe^ foj; the opinion of 
fuch counfel^ as they (hall think proper, on the queltions 
here underwritten. 

Firft, Whether Sir Hyde Parker, as the firft captain to 
the commander in chief, commanding twenty fail of the 
line and upwards, being by his feniority on the lift of cap- 
tains within the number of perfons direded by the twelfth 
fe£tion of the aft of 22 Geo. II. to compofe the courty 
has a right to take place at the court martial, next the junior 
rear admiral, in preference to captains, fenior to him on 
the liftt purfuant to the third article of the Naval Inftruc- 
tionis, under the title of Rank and Command ? 

Secondly, Suppofing Sir Hyde Parker, as firft captaio 
to fuch commander in chief, (hould be admitted to take 
place next to the rear admiral ; whether or not his vote 
being given in that place^ when there ai^e two captains 
who are fenior co him on the lift, is confiftent with the 
fieventh article of the Naval Inftruftions, under the title of 
Courts Martial, which direfts, that tht ymngeft mejuber 
JhaU vote firfl^ froiciding in order up to the prefidenty and 
whether Or not a fentence being given in fuch cafe, may 
not be fubjeft to the members of the court to be called on 
by a fuperior court of law, for illegality in their procted-* 

ing« ? 
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opinion $feounfelfor the crown on the preceding quefiioh. 

Having confidered the king's inftruflions, and the aft 
of 22 Geo. II. c. 33. and the ufage which has obtained 
fmce that aft paffcd ; we are of opinion that the firft cap- 
tain to the commander in chief, when a member of the 
court martial according to that aft, has a right to take place 
next the junior rear admiral, and to vote according to that 
rank. 

Wm, Scoff, 

A. Maedtmaldy 
J, Scoff, 
F. a Cufl. 
14th of July 1791. 



No. VIII. Cafes and Opinion « relative to Murden 
cognizable by a Court Martial. 

[Referred to page 179. 



i. 



Sir, Admir(dfy'fffi£e^ 2K)th of April I'j'je^ 

Seaion 7. Tjr AVING cbmmtinicated to my lords commiflioners of 
"^ the admiralty your letter of the i6tb triftaot, inelofing 
one from captain Jervis, of the Foudroy^hti giving an ac- 
count that in a fray whicii happened on ihe i$ih^ between 
John Black and Danid Brddy, two Teamen belonging ro 
that fhip, (he latter received an unfortunate blow from the 
former^ under which and from the want of proper c^re^ 
owing to the traRfafHons noc being made known to any 
of the officers, he languifbed till half pafi: five the i&exir 
morning and then died ; and deGring to jcoow .whether the( 
prifoner (hould be delivered up to the magiftrates of the 

\ ^ county 
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county of Cornwall, or be tried at a court martial — I am 
commanded by their lordfhips, to fignify their direflions to 
you, to cauTe him to be delivered up to the civil magiflrate 
to be dealt with according to law, upon proper application 
being made to you for that purpofe. 

' I am, &c« 

PHILIP STEPHENS. * 
21? Vice Admiral Amherji. ' ^ 

I - . « ■« 

Sir, AJmiraltjrofficef TLlft of Fihruary l^Z^i . 

I have communicated to my lords commiffioners of the Seaioo i* 
Admiralty your letter of yefterday^s date, informing them 
that Richard Davis, ading midifaipman of the Euridice, 
having ftahbed John Liddel Palmer, another midfhfpman 
9n board the faid (hip, on Sunday night laft, of which wounds 
the laf ter diedf, you had, on the coroner's applkation, or-' 
dered the body of the deceafed to be carried on (hore to 
Gpfport, where an inqueft was taken, and a verdift of 
wilful murder found againft Richard Davis, whom you 
direSed to be delivered up to the civil magiftrate, to take 
his trial for the murder; andin return, I am commanded ' 
\>y their lordQiips to acquaifit you, that this being a 
cafe cogpizfhie. by a court quariial, more efpecially as tho 
wounds were given and tbe deceafed died om hoard ^^ 
ftiip, you ought not to have fubjefled tbe body to tbe 
coroner's inqueft, or to have delivered up Davis to the 
civil magiftrate. 

I ami 8cc* 

PHILIP STEPHENS. . 
Admiral Sir Thamas .Pye. 



• . » 



Y4 Sir, 



•^18 
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Admiralty-Office^ Mth of 
Sir, yanuary iy8^/ 

8«^Won 3« I have communicated to my lords comnuflioners of the 
admiralty your letter of the 6th inftant, returning Captain 
de Courcy's letttr, relative to the man killed by Lieutenant 
Ofmond of the Swallow fliK)p, and in return thereto, I am 
commanded by their lordfhips, to inclofe for your perufal 
a letter which thev have received from Mr. Bedford the 
^oroner^upon the fuhjefl, jogerher with the opinion of the 
attorney general thereupon, and to fignify their direftioiis 
to you, to caufe the above-mentioned lieutenant to be de- 
livered op to the civil magiftrates, to the end that he may 
take bis trial, at the next gaol delivery for the county, ac- 
cordingly, taking, particular care that the perfons named 
in the coroner's above-mentioned letter^ be not fuflered 
to go to fea, but kept in readinefs to attend the faid trial. 

I aro^ &c. 

PHILIP STEPHENS. 
Admiral Sir Thomas Pye. 



ScAiM 4* 



Section 5« 



Abftra^ of Ueutinant Ofmond* s Cafe. 

On the29ih of December 1782, Lieutenant Ofmond 
ftabbed Richard Tucker, a feaman belonging to the Ve- 
fuvius bomb vefiel, as he was coming alongHde the Swal- 
low. The wounded man was fent to Haflar hofpital, and 
died there two days afterwards. On the firfl of January 
following the coroner's inqueft fat on the body, and the 
jury brought in a verdiQ of wilful murder againft Lieu* 
tenant Ofmond. 

The Attorney GeneraPs Opinion. 

I prefume the wound was given in a place not within 
the limits of any county, but be that as it may, ftill this 

t6 unfortunate 
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unfortunate man ought to be delivered up to the civil 
power, iti order to be tried at the next gaol delivery for 
the county in which Richard Tucker died ; for, by the 
ftafu^e 2 Geo. II. c. 21, " When a perfon fliallbe felor>i- 
" oufly ftrlcken upon the fea and fhall die of the ftrokc in 
" England, the ofTender may be inJiiled in the county 
•* where the death (hall happen." I do not fee what a 
court martial has to do with the bufinefs, it is for the 
county gaol delivery, or an admiralt)' fcflions. 

L. KEN YON* 

January the ^th 1783. 



No, IX, Letter to the Secretary of the Admiralty, 
and Cafe relative to trying by Courts Martial 
Officers and men in Ordinary. 

[Referred to, p. 18 3* 

Dorfitjhirey Portfmouth Harbour^ 
Sib, Auguft the 12th 1765. 

VX7E the underwritten captains of his Majefty's (hips at seetioiiu 

Portfmouth, who were to have compored a court mar^ 
tial for the trial of Alexander Cockburne, having, previous 
to thcf trial, taken into confideratioa the order from their 
lordfliips^ that^ from the nature of this prefipnt cafe, being 
that of a warrant officer of the Centaur, a (hip in ordinary »- 
'we entertain great doubts whether, as the (hips in ordinary 
are under the immediate dire£lion of the corami(&oners of 
the dock-yard, and have never been generally eileemed ta 
be liable to martial law, nor to the dire£lion$ of the military. 
officers, we, when aifenlbled as a court, (hall have jurif*. 
di£lion over theprifoner; ivemake it therefore our hum- 
ble requeftj that their lordlbips will be pleafcd, if they ap- 
pro^ 
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prove thereof, to <lire£l the opinion of the king's civilians 

to be taken on the full circumftances of the cafe, for our 

guidance on the prefcnt o^^afion, 

We arc, &c. 

R. Hughes y fVnu Bennett 

J. Montagu^ P, T. Percival, 
R, Hughes^ Jun. ff^m. Campbell^ 
W. Hhtham^ John Luttrell. 

Thomas Corbeft^ Efq. 

N. B^ Dr. H^rrisy advocate of the admiralty, in his opinion on the above 
ciifes, had not a douht of the compctcnqr of a court martial to try any per- 
fon belonging to his Majefly's (hips io ordinary, fur offences committtd by 
them againft the articles of war. 

Section »• Lifter from the Secretary of the Admiralty y relative to the 
' competency of trying perfons belonging to Jhips in ordinary. 

Sir, 
I am favoured with yours of the 4th inftant, in regard 
to courts martial having cognizance of crimes committed 
by perfons belonging to the fhips in ordinary. 
' As the aft of parliament exprefsly extends to perfons 
(without exemption) in aSlual fervice and full pay^ and as 
. '. perfons belonging to (hips in ordinary are undoubiediy 

under both thefe circfamllances, courts martial appear to be 
fijlly impdwered thereby tcJ take togni^cance of crimes 
cjommitted by fuch perff>ns. 

; But as the precedent of fhis jurifdiftion having been 
«xerciied, muft undoubtedly be more fatisfafti^ry than any 
opinionof mi^e onthis raattm* ;•! (hall therefore only add^ 
that fomi time between 'the tw^ hft wars,' I attended a 
eourt martial at Chatham, where two or t)^ree warrant of- 
ficers of (hips in ordinary at Woolwich weft! ordered io 
be tried by the adoitraity, and they were tried accordingly. 

Jam, Sec. 
, . THOMAS CORBETT. 

No.X. 
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No. X. Papers relati vie to the trying trf M^esW 

. Seamen belonging to Navy Tranfportis. ' * 

^ :, [Referred, tp p. 184- 

Navy-Office, igtf? of July l^pi.' 

S' • • •' 
IR, 

("^OMMISSlONLRFanftaw having tranfraittcd us the Section i. 
V inclofed depoGtions, (No,. 11014.) concerning the^ 
men named in the margin, who are now in cullbdy on mate* 
board the Cambridge, being concerned in cmbezzlinff' Arthur Gif- 

o ' p » o fard^Jamet 

fome ftorcs from the Plymouth tranfport, and recommended Wiifon, p* 
that they (hould be tried for the faid offence by a court Ctor^ ' 
martial ; we defire that you will be plcafed to lay the fame belongufg'' 
before the right honourable the lords commiflionersof the-^^^'jj^'y*^ 
admiralty, and acquaint their lordlhips, that having fom^ Qxw't, 
doubts concerning the propriety of trying them by a court- 
martial, we appl.ied to our folicitor for his opinion thereon^ 
a copy of whofe anfweris alfo inclofed, and you will pleafe 
to move their lordfliipsto give fuch direftions thereon, at 
they fiiall think proper. . . . ^ 

We are, Sir, - ^ . ' 

Your very humble fervaots, 

Henty Martin^ 



(Signed) \c,,,Maih, 



L. Cras» 



PhnUpSiefhenSy Efj. ISc. 



I: . 

M . . . 



/ 



Great 
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Great Marlberough'ftreet^ 

Gentlemen, li^th of July 179 1. 

fl^Ktions* I0 abedience to your dirc^lbiit, fignified to me in 
your letter of 13th inftant (incloflng feverai depofitions 
and other papers relative to fome flores being embezzled 
by the mate and part of the crew of the Plymouth tranf- 
port), that 1 Ihould give you my opinion, whether, as the 
(aid tranfport is borne on the ordinary of the yard, and not 
confidered as one in conuniflion, tht embezzlement above 
mentioned is a proper cafe for the inveftigation of a court 
martial, I take the liberty to acquaint you, that the em- 
bezzlement in queftion having been committed on board a 
fhip belonging to his Majefiy, by perfons in his fervice and 
pay, I humbly apprehend they may be legally tried by a 
court martial, and that it Is a cafe proper for the invefti- 
gation of fucb a court. 

Herewith I return the feverai papers, which you were 
p]faG^ to fend me on the fubjedl. 

I am, with great lefpeQ;, 

Your Honor's moft humble, 
And moil obedient fcrvant^ 

(Signed) JAMES PYSON, 
Atti/lid John Margitfon. 

Section |. Order for ajjimbltng a court martial, by the commiffioners for 
executing the office of Lord High Admiral, of Great Bri* 
tain and Ireland^ iic. 

WHEREAS the commiffioners of his Majefty's navy 
have tranfn)itted to us two letters, dated the 9th and loth of 
lad month, which they hare received from Robert Fanfliaw,. 
£fq. reiident commiffioner at Plymouth, the former ftat- 
ing the circumftances of an attempt made by John Crabb, 
the mate, Arthur Giffard, James Wilfon, Peter Lindegren, 
and George Chapander, feamen, part of the crew of his 
Maje%'s tranfport the Plymouth, to carry away and to. 

embezzld 
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embezzle fome of her llores; and the latter iaeloGng 
copies of feveral depofitions relative to the tranfa^liodi and 
the copy of the report of a furvey taken by the officers of 
his Majefiy's yard. at that port upon the ftores of the faid 
traofpon, by which there appears a confiderable deficiency 
in the quantity of cordage iflued for refitting her^ befides 
the quantity ftopt in the boat : And whereas, from the 
circurafta^nces dated in the faid commiffioner's letter> and 
deficiencies fpecified in the faid report, there is ground to 
apprehend that fome part of the ftores of the faid tranfporc 
has been clandeilinely taken away, and that a quantity of 
the ftores was taken out of the faid veffcl with intention to 
be embezzled by the above nained perfons, belonging ta 
her : And whereas we think fit that they fliaU be tried 
for the fame by a court martial, we fend you herewith the 
two letters from commiffioner FanQiaw above mentioned, 
together with copies of the depofitidns marked No. I to 149 
and the copy of the report of a funrey on the ftores of the' 
faid tranfport herein referred to, and do hereby require and 
dire6l you to aflemble a court martial as foon as conveni- 
ently may be, which court (you being prcfideat) is hereby 
required and direded to try the faid John Crabb, Arthur 
Gifi'ard, James Wilfon, Peter Lindegren, and George^ 
Cbapander, for the offences with which they are refpec* 
tively charged in the faid letters and papers accordingly. 
Given under our hands, the 27th Auguft^ 1791* 

IChathamy 
A. Gardener^ 
C. Pybuu 
Ti yohn Maehride^ Efq> captain of his Ma^ 

jtftys Jbip the Cumberland^ and fecond 
officer in the command of his Majefifs 
Jhips and veffels at Plymouth* 

By command of their Lordfhips, 

(Signed) PHIUP STEPHENS. 

Jt 
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'•^^'^ 4* At a eiurt martial a£imbUiani held vn ioard his Majefiyx 

Jbip Cambridge^ in\fiamaazf, Ms 'i\ft^guji 1791* 

John Macbriete, rfq. piefidcnt ; Sir James Wal- 
lace, knight, John Ford, John Colpoys,Tho- 
itias Mackenzie, Henry Harvey, Charkisi Cham-' 
bcrlayne, Charles Mdrice Pole, John Thomas 
Duckwotfh, Honorable John Rodney, Thomas 
Hicks, John Samiie) Smith, Sir Thomas Byard,' 
knight. 

PURSUANT to an order frotn the right honourable ^he 
lords cominiflioners for execoring the office oF lord high 
admiral of Great Britain and Ireland, addrefled to Joha 
Macbride, eiquire, captain. of hU Majefty's (hip Cumber* 
land, and fecond officer in command of his Majefty'a (hips 
and veilelsat Plymouth, dire&ing him to aflemb^e a court* 
' martial^ to try John Crabb, mate, Arthur Giffard, James 

Wilfon, Peter Lindegren, and George Chapander, feamen, 
belonging to his Majefty's tranfport the Ply mouth, for em- 
bezzlement of the king's ftores : and the court having ma- 
turely and deliberately confidered the fame, is of opinion, 
that the prifoners, John Crabb,- mate, Arthur Gifiard, 
* James Wilfoa,' Peter Lindegren, and George Chapander, 
fcamen,arenotperfonsfubje6l to naval difcipline. 

' Signed by all the Members. 
Hy command of the court, 

G. M. Rayland, 
appointed to officiate as deputy judge advocate. 



. M 
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I 

*Th€ fdlowing U « f^ df a Letter from Mk Secretary Ste^ Stfcitost 
phens^ of /he Admiralty^ $a Sir Richard Biclerhny baronet^ 
Commander in Chief of his MajeJlyU Jhips and v^eU at 
Plymouth^ dated Ztb Sept. 1 7 9 1 . 

^ Sir, . 
HAVING communicated to my lords commifTioners o\ 
the admiral y. your letter of the 31ft ultimo^ trarifmitting 
the refult.of the meeting of the captains whoafTembled that 
morning on board the Cambridge) to hold a court martial, 
to try the mate and feamen belonging to the navy tranf* 
port, by which it appears that they are of opinion, that 
the piifoners above mentioned are not fubjcft to naval dif- 
cipline;.! am corpmanded by their lord(hips to fend yoa 
herewith, for the informal ion of the Captains, a copy of a 
letter from Mr. Dyfon (afliftant to the council for th^ 
affairs of the admiralty and navy) to the navy board, ac- 
quainting them that the embezzlement with which the 
prifoners are charged, is, in his opinion, proper f6r the in- 
veftigation of a court martial, having been committed on 
board a fhip belonging to his Majefly, by feamen in his 
Majefly's fervice and pay ; which opinion (the tranfport 
being borne, and the officers and men paid in like manner 
as thofe of other fhips in the ordinary) their lordfliips con- 
ceive to be grounded upon one given by DoSor Harris, 
aidvocate of the admirahy, in the year 1765 *, in confe- 
qutrnCe of a complaint exhibited by lieutenant Tait of one 
of his Majefly's (hips in commiffion, againft Alexander 
Cockburn, a gunner of a fhip in ordinary, that he had not 
a doubt of the competency of a court martial to try_ any 
perfojl belonging to his Majefty's ftiips in ordinary, for 
oft'enccs committed by them againft the anicles of war* 

I am, &c. 

mmmmmmm i ■ ■ »i n > 1 i ■ ■ ■ i ■ ■ i ■ ii w 

* Vide the cafe alluded to, Appendix, No. IX. Setflion i. 

8t The 



33« 



A F » E N D I 3t. No. X, 



Stctiotttf. The f9llomngh a copy ofaktterfrom Captain MacbriitU 
Sir RUhard Bichrhn^ baronet^ i^c* &fr. i^c, dated Sep- 
temhtr 179I) v/z. 

■ 

SlR» 

IN confequcnce of your letter of the loth inftanf, I have 
convened the captains (who remain at this port) that com- 
pofed the court martial upon the mate and foUr feamen 
belonging to the Plymouth tranfport, and have communi- 
cated Mr. Dyfon's opinion thereupon ; netwithftanding 
vrhich we remain unanimous in our former decifion^ for 
the following reafons ; we confider aBudl fervice and full 
pay^ as exprefled in the article of war, to apply only to of- 
ficers and men aAually belonging to one of his Majefty's 
{hips or veflels of war^ under a flag or pendant. 

The crews of navy tranfports enter^ and it feems they 
h4ve always been difcharged upon requiririg it, and dif- 
charge themfelvcsat pleafurci and in tnany inftances of an 
armamenti have left the tranfports and ordinary, and entered 
on board of his Majeily's fhips of war, and received bis 
Majefiy's bounty : had they been fubjed to naval difcipline, 
they were liable to be tried for defertion, and the captain 
who entertained them liable to be tried by a court martial 
for having fo done. 

And though we are of opinion, that the warrant officers 
md men belonging to his Majefty's (hips of war in ordi- 
nary (hould be fubjeQ to naval difcipline, yet, when we 
confider them immediately under the navy board, and their 
officers, who fay they are not fubje£l to naval difcipline^ 
we lament the line is not more firongly marked between 
(hips in commiffion and thofe in ordinary. 

With every fentiment of deference and refped to their 
lord(hip8^ we humbly entreat their lordffiips will be pleafed 

to 



No. 3^ A p p :^ N D I x» ^xf 

Jto lay thefe pur doubts and rcafons before his Majefly'j 
judges, for their opinion and our guidance in future. , 

I am. Sec. 

• « f 4- » . 

Si^IPS of war laid up in port are called fliips in ordj- Section 7. 
pan^, being inferled m the ordinary Ufl of the navy, and th$ 
vvafrant officers, &^« appointed to take care of them arp 
paid quarterly, in like manner as artificers and labourers in 
the king'$|dock ya^ds. Navy tranfpoft*, (w^ich ;are alfo 
in the ianje lift) i^re emplgy^ed in carrying fiofc^, &p, froin 
pne cjo^k yardjto another, ^nd their officers and people 
(who are 'appointed by the navy board) are likewife paid 
in the fame manner; and which tranfpons, as well as ftiip$ 
of war in ordinary, are under the immediate diredlion and 
QoatFoul of the navy board. But Ihips pf wair in commif- 
Aon cpnrie ^pdei: the den^ominaiion of ixtraordinaries (on 
account of the^ pnce^ainty in the expence iittending them) 
.and are.updcr .thj5injmc4iaje orders pf the Jord^ of tfec adr 

?^Ge9rg|B. XImC. 33,.fea. %. enaas, "Thatfpr the 
" regulating and better government of his Majefty's navies 
^Jhips of wary and forces hy ftOy the articles and orders 
^ theVctni^ef folio wii^g, as well in time of peace arin time 
" of war, ilhall.be. .'dujyobfcnred, and put into /execution^ in 
'*- mannbrlthoreiafftcx mentioned V' thc^4th of which a|^ 
ticks ifciin. theifQliowi^g wcMrd«;j^i24 

** There fliall be .no wafteful e^penceof any powder, fliot^ 
^*ammunitp»i, ojr ijther llores, in the fleet, nor any cm- 
^* bezzlement thereof, but the ftores and provifions fhalj 
^* be carefully prcfprved, u^ppn pain of fi^ch punilhmcnt tQ 
^^ l?e infli£led upon the od*enders, abettors, buyers ai^d re«> 
'* ceivers (being perfons fuhjeEl to naval difdpline) as fliialj 
^^ be by a coujrc martial found juft in that behalf/- 
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Set). 4. provides, *^ That nothing in the faid a£i fhall 
^* extend to im power any court mar iai to proceed to the 
** punifhment or trial o/any of the offences fpecified in the 
'* feveral artii les, &c. >v|iich SiaH not be committed upon 
*< the main fea^and which (hall not be committed by fuch 
'* perfons as at the time of the offence committed, jbaU 
•• hi in aSlual fervid and full pay in the fleet orfbifs ofwarol 
^ bis Majeily, his heirs or fucccirort.^* 

The efafregnng cafe is laid before hisMajefly*s euU 
vocate, attorney i andfolicitor general^ and the 
advocate and counfelfor the admiraltjifor their 

ofintou. 

dV E R Y. 

WHETHER the officers and ctcwt of the navy tranf- 
p6rr^0ftbe defefiptteiV before mentioned, may, or may 
not bclegaHy tried by a court mattiaJ, for bresrcfk of any 
of the articles of warr, f^tfied in 22 George II. c. 33. 
and particularly for the offence of embezzling his Ma* 

jeltyU ftores, 6n board of or belonging* to ftidb trAftfports ? 

•t • 

OPINION. 

At^endiog to the anfwers which kMre bceir given by thr 
nairy beard to thd <{ueftfo« atvnexed ( w# ni^ cf opinioiy, 
tkAi tbe olicers mdk crews of navy tranfperts of die abore 
dcfcriptiooj cannot be legally tried by ^ court loaitiaL 

^ \a.P. Maci4ttMi 
H^'^W^Scott. 

i^fF, Batline. 

r 

^th December 1 79 1 . 
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^ieriiSy by coutifely refpeBingthe crews ofjhsps in ordinary and Section S. 
navy iranjports^ with the anfwers of the navy boards refer*- 
red to in the opinion of the crown lawyers. , , 

I- 

j^. HOW and by what authority are the difieivnt offi- 
cers of (hips in ordinary and navy tranfports refpefiirely 
stppointedy and what are the diffeient rani^t or ftations of 
ftich officers on board each } 

if* The (bnding warrant officer in fliips in ordinary^ 
viz. boatrwains, gunners, carpenters, and purfers, are ap- 
pointed by the admiratty ; and the cooks^ by the navy 
board ; and the maces of the tranfports are recommendec^ 
by the mafter, and appointed by the mafter*attendant of the 
dock yard, with the approbatipn of the board, or the; com* 
miflioner refident at the port, 

J^. HofW and with wkom, and upon what t^ms do the 
feamen belopgidg to the (hips in ordinaiy and navy tranf*- 
ports refpeflively aontra£l or engage theinfelves ? and how 
are they feverally paid, diftinguifhed from the moAt of pay- 
ing off fliips in commiffion i 

A. They make their application to be entered to the 
mailer-attendant at the port, who approves and certifies the 
fame to thecommiffioners, and if it likewife meets his ap» 
probation^ he (igns it, which is an authority to the clerk of 
the cheque to enter }iim; there is no contra6l, but the 
cuftom and pay are well known ; they are paid their wages 
quarterly, on the yard books, when the workmen belong-* 
mg to the dock yard are paid. 

Z % Jt- Are 



340 APPENDIX. No. Xt 

III. 

J^. Are the artules of war ftuck up or read in (hips in 
ordinary or navy tiaDTportSi or either of them; purfuanuo 
2% George II. c. 33. or in any other manner obfervcd en 
board thoic different (hips ? 

A. They are not, 

IV. 
J^. If a feaman belonging to a (hip in ordinary or navy 
tranijport chufes to leave it, in order to go into the roer* 
chant's fervicev would he be entitled to his difcharge as well 
in time cf war as peace ? how or ^y whom is (tich difcharge 
given, and is there any inil^nce of fuch a man's being re- 
futed his difcharge ? 

J» They aire regularly, J^iichatgcd in time of war or 
pea(X» on their application. 

v. 

^. Is there any inftance of a man belonging to a navy 
tranfport being tried by a court martial ? and in what 
manner have perfons belongii^ to fuch ve(rels been ufually 
« tried for oflfences committed on board ? 

Ai ^lot any that we kno^'of''--«In cafes of mifbehaviour 
they ^Lre difcharged ; and if guihy of theft, have been pro^ 
(bcuted either at the quarter feflions or the affizes^ 



I 
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No. XL Cafe relative to the legality of holding t 
Coiirt Martial at any Place where there are three 
Poft Captains, but on^ of thcfe commanding a 
Sloop, and Judge Bathurfl's Opinion thereon. 

[Referred to page 2; 6. 

CASE. 

By the ad of the 22 George 11. a coUrt martial can* 
not be held at any place whc^re there ate lefs than 
three officers of the degree and denomination of 
poft captain) or of a fuperior rank ; can there- 
fore a court martial be legally aflembled at any 
place, where there are only two (hips of pofi, a 
floop commanded by a poll captain, and two 
other floops ? 

OPINION. 

' In the cafe put, if there are three poft captains prefent, 
the one of thefe commanding a floop only, 1 think a court 
martial may be regularly appointed. The fixth anicle of 
the general printed Inftrudiions, under the head of Rank 
and Command, directs, *^ That commanders of five fliips 
*^ &c. though they may have commanded, (hips of poft 
** before, (hall be commanded by junior captains) of poft 
*^ while they keep company together either in port or at 
** fea, but without prejudice to their fcniority afterwards.'^ 
But though this article deprives them of their fenioritf 
for the time, it does not elcprefsly deprive them of the 
rank and degree of poft captain even for that time ; the 
^ueftion then is, whether a poft captain commanding a 
floop, is to be confidered as the junior poft -captain, or as 
a mafter and commander. If the former, he rouft fit as a 

Z 3 member 



J 



^42 APP£NDIX. No^XIL 

member of every court martial that (ball be held at the 
place where be may be ; but if the latter^ be can only be 
called upon when there are not lefs than three, nor yet fo 
many as five officers of a fuperior degree. 



No. XII. Cafe relative to the Court Martial held 
on Captain Norris, accufed by his Officers of 
bad Conduft in the Engagement oflf Toulon, 
February 1744, the Proceedings of which were 
cenfured by the Houfe of Commons. 

[[Referred to p. 218, 228. 

irOOH after the engagement off Toulon (Fdbruary 1744) 
Captain Norris having refigned the command of the 
Effex, on account of ill health, had intended return i fig to 
England ; but learning how much his chara£);er was 
afperfed by his officers^ he applied to Vice-Admiral Row- 
ley (then commanding ofEcer), for a court martial, to 
enquire into his condu£l on the day of afiign. 

As Captain Norris had refigned his command, the vice 
admiral did not conceive he had power to order a court 
martial to be aflembledi without orders from the Ad- 
miralty. 

Captain Norris made applicatioti to the Admiralty, and 

a commiffion was granted for Vice Admiral Rowley's af- 
fembling a court martial, to enquire into the condu3 of 
Captain Norris; and upon the sSch January 1745, a 
court martial was accordingly aOembled, at Mafaon, on 
board of the Torbay, compofed of the following members ; 



William 



No, Xn. .APPENDIX. 343. 

William Rowley, «fquire, vic€ admiral, SccpxttfidcnC. 

CAPTAINS. 

J. Gafcoigne, R. Hughes, 

H. Ofborne, Hon. Geo. Murray, 

Jo. Lingen, Will. Dilk, 

C. Drummond, Thos. Pye, 

Thus. Fox, Jn. Lovert, 

Cha. Watfonc, Ja. Hodfall, 

Tho. Cooper, R. Watkins, 
Hon. Geo. Townfliend, M. De L'Angle, 

Ed. Strange, Jn. Watkins, ' 

Matt. Mitchell, • G. R. Vanburgh, 

Roht. Pett, Jn. Wilfon, 

C. W. Purvis, Hon. Wm. Farmer, 
Robert Maynard* 

Lieutenant Edward Jekyl, fecond lieutenant of the 
EfTex, was the accufer oi Captain Norris ; the court wiflied 
that the accufer ihould be fworn, but this he refufed ; and 
the court, after proceeding ieveral day$ in examinini; wit* 
neiTes, a motion was made and feconded on the 51I1 of 
February, whether the court had^ a rigbr» or ought to 
come to any determination on the matter before them, a$ 
Captain Norrjs was not then in his Miajefty's fi^rvice or oa 
full pay- ^he court therefore came to the refolutioa to 
tranfmit the whole minutes of their proceedings, on tUt 
enquiry, to the lords commiffioners of the Admiralty. Lieu- 
tenant Jekyl reprelented to the fecretary of the Admiralty 
the treatment he had received from thecourjt, $ind Lieute^ 
nant Pallifer, Gower, and Peyton, the other lieutenants of 
the Efle;^, wrote to the Admiralty on the fame iubjed $ 
the fe papers were laid before the houfe of commons, who 
anima4yert^d on the proceedings, ai>d cenfured themt *l 
partial, arbitrary^ and illegal. 

Z 4 Captain 
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Captain Norris was included^ with other captains arid 
officers accufed of bad condufl, in the vote of the houfe 
of commons requeuing his Majefty to give dire^ions- id 
try them ; but Captain Norris, when at Gibraltar, on his 
^ay home to Knglanr!, retired into Spaing changed bis 
tiame, and remained for ^ver in obfcurity^ 



1^0. XIII. Cafe of Lieutenant Frye of the Marines, 
and the Confequences refulting from illegal Prof- 
ceedings at a Court Martial.* 

[Referred to p. 229, 231, & II. 242. 

iN the'ycfat 1743* Lieutenant Frye of the marineSi 
ferving on board the' Oxford man of war, was brought 
to a Court itiartial, at I^ort Royal, in Jamaica, by the 
captain of the (hip, for having difob^cyed his orders, ill 
refuting to afTift another lieutenant in carrying an officer 
prifoner On board the (hip. Lieutenant Frye had perfifled 
to have the captain give the order in writing. The evidence 
produced againft hint at the court mattial^ were the depo- 
fitions of a parcel of illiterate people, re sliced into virriting 
feveral days before he Was brought to trial, Which perfons 
Were entirely gnknown to him, having never io his know- 
ledge feen or heard their names before ; and upon his ob-' 
jeftrng to the evidence, he was brow-bearen, and over-' 
taled. On the charge being thus proved, he was fen- 
tenced* to fifteen years imprifonmentj and fendered for 
fpver incapable of ferving his Majefty. He was brought 
home,' and his Cafe afier being laid before the privy coud- 
ti1,'api>eit^ng in a juflifiable light, his late Majefly wa< 
gt^ioufiy'jileareiJ to renwt the punilhment, and tboidef 

him to be releafed. 

'^ Somt 
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Some time after he brought an aftipn in the Cotirt of 
Cpoinmons, againft Sir Cbaluner Ogle> who had fat as 
prefident at the court martial, and had a verdi£l in his fa« 
vour for 1000 /i damage*, it having been proved that he 
had been kept fourreen months in clofe confinement before 
he was brought to trial. The judge moreover informed 
him, that h&i^as at liberty to bring his aftion againft anjr 
of the itlembers of the faid court martial he could meet 
iVithi The fubfequent fleps bf this cafe are ftill more 
remarkable. 

Upon application made by Lieutenant Frye, Sir Johxi 
Willes, lord chief jullice of the Cortimon Pleas, iffued 
his writ of capias againft Rear Admiral Mayne, and 
Captain Rentone, twO t)f the members who had far at 
the above couh marial ; on the ijfth of May 1746, while 
^'Admiral Mayne prefided, and Captain Rentone fat as 
member of a court martial, at Depilord, for the trial of 
Vice Admiral Leflock, they were both arreftcd, at the 
breaking-up of the court, in confeqiience of ibe above 
l^rit. — The arrefting of the prefident highly offended all 
the members bf thie court, they itiet twice on the fubjeft, 
knd refehted highly What they deemed an infult, and drew 
up certain r^folnfions^ in which they expreffed themfelves 
With fome degree of acrimony againft the lord chief juf- 
tice; and the judge advocate was direfied to deliver them 
to the board of Admiralty, in order to their being laid be- 
fore (he king^ In tbefesefolutions they demanded ** fatif- 
<< faflion for the high infult on their prefident, from all 
** perfons how high foever in office, whobave fet on foot 
« this arteft, or in any degree advifed or promoted it," 
and remonftratmg that by the faid arreft, ^^ the order, dif- 
•< cipline, and government of his Majefty*s artnies by fea 
*< wasdifToived, and the ftatute 13 Charts IL made null 
** and void/* 

The 



«4 



346 APPENDIX. No. Xlir. 

The lords of the Admiralty were much difpleafed at the 
indignity offered the court, and accordingly laid the refo- 
lutions before his Majelly. The duke of Newcafile, by 
hia Majefty's command, wrote to the lords ccmmiffioners 
of the Admiralty, wherein he fays, *< His Majefiy expreffed 

great difpleafure at the infult offered to the court martial, 

by which the military difcipline of the navy is fo much 
*^ affeded ; and the king highly difapproves of the beha- 
** viour of Lieut. Frye on the occaiion. His Majcfty has 
*< it under confideration what fieps may be advifeable to be 
'* taken on this occafion." 

From the fequel it will appear that the lords commif-^ 
fioners of the Admiralty, as well as the fecretary of State, 
were not aware of the very great authority of the lord chief 
juflice of Commom Pleas ; who, as foon as he heard of 
the refolutions q( the cour^ martial, caufed each individual 
member to be taken into cuftody, and was proceeding in 
legal meafures to aflert and maintain the authority of his 
ofBce, when a ftop was put to the procefs by the following 
fubmiflfion (figned by the prefident, and all the members of 
the court*) being tranfmitted 10 lord chief juflice Willes, 

** As nothing is more becoming a gentleman, than to 
*^ acknowledge himfejf to be in the wrong, fo foon as he 
** is fenfible he is fo, and to make farisfafiion to any perfon 
*^ be has injured ; we, therefore, whofe names are under- 



* Signed by Perry Mayne, efq. rear admiral of the Biue« prefident ; 

Honorable Jobn Byns» rear admirable of the Blae^ 

CAPTAli^IS. 

Honorable Ed Legge, Jn. Orme, 

James Rentone, Thos. Frankland, 

CharSes Coleby, Honorable Jn. Hamilton, 

Jofepl) Hamer, Sir Chat. MoUoy, 

Smt<)i Calis, Robert Erikine, 

John Pitman, ^ Chas. Czthrd, 

Thos. Hanway, £dw» Spraggew 

, , « written. 
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** written, being thoroughly convinced that we were cn- 
•• tirely miftaken in the opinion we had conceived of lord 
** Chief Juftice Willes, think ourfelves obliged in honour, 
<^ as well as juflice, to make bim fatisfaftion as ar fas it is 
•* in our power. And, as the injury we did him was 
<* of a public nature, we ilo, in this public manner, de- 
** dare, that we are now fatisfied the refleftions caft upon 
•* him in our refolutions of the i6th and aift of May laft, 
•* were unjuft, unwarrantable, and without any foundation 
" whatfoever ; and we do afk pardon of his lordfhip, and 
** of the Court of Common Pleas, for the indigniry offered 
*« both to him and the court.'* 

This paper was dated the loth of November 1745, was 
received in the Court of CommonPleas on the 14th, and 
ordered to be rcgiftered in the Remembrance Office^ — a 
memorial, as the lord chief juftice then obferved, " to the 
** prefent and future ages^ that whoever Jet themf elves up in 
" oppofuion to the laws^ or think themjelves' above the laWf 
*• win in the end find themjehues mi/Iaken/' The letter from 
the court martial, together with Judge Willes's accepta- 
tion, were inferted in the Gazette ot the I5tb November 
1746. 



No. XIV. Queries, and Judge Bathurft's Opinion 
relating to the Duties of a Judge Advocate,. and 
aflembling Naval Courts Martial. 

[Referred to p. 235, 240. & II. 16. 

QUERY I. What is properly the office of a judge ad- 
i^vocate; the a£t of the 22 Ceo. II. fays, he is to 
fwear the court and the evidence, and the general printed 
Inftrudlions, under the heads of Courts Martial^ dire£l htm 
to take minutes of the proceedings of the court, to advife 

them 
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them of the proper forms, and to deliver his opinion on 
any doubts or diflicuhies that may arife in the coarfe of 
the trial ; but I (hould be glad to know, whether he is pro- 
fecutor for the crown, and, if fo, whether he can with 
propriety advife the prifoner and a (lift him in his defence ? 

jtnjwers te ihe above ^ery hy Judge Baihurjl* 

The anfwers to thefe queries fuppofe the fact con- 
tained in them to be a curately dated, as well as the claufes^ 
of the different a£ls of parliament which are alluded to. 

The duty of a judge advocate can only be colIeAed 
from the fiatutes which relate to naval courts martial, and 
the conftant praBica (ince the firft of thefe ; which is 
fuppofed to be the 13th of Charles II. It is undoubtedly 
his duty that the proof, both on the part of the crown and 
the prifoner, (hould be properly laid before the court ; and 
where the point is doubtful, be (hbuld incline on the part 
of the prifoner. 

Query II. By the aft of parliament of the 22d George II. 
a court martial is authorized, in the abfence of the judge 
advocate of the fleet and his deputy, to appoint a perfon te 
execute the ofEce of judge advocate; but as it cannot pro^ 
perly become a court martial, till the members are fworn 
but by a judge advocate, how and when is fuch perfon to 
be appointed ? 

It appears highly reafonable that he (hould be appointed 
fome time before the court aifembles, as there ought to be 
fome time to give the prifoner notice of his trial, to fam- 
mon the evidence, &c. which are fuppofed to be part of 
the judge advocate's duty ; has not the prefidcnt therefore 
authority, as foon as h^ receives an order to alTemble a 
court martial, to grant a warrant to fome perfqo to execute 
the office, if not objefted to by the majority of the mem- 
bers, will of courfe become the officiating ju:Ige advocate 

agreeably 
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agreeably to the aft ; and can it be a legal court martial, 
if the p^rfon officiating as judge advocate be appointed by 
warrant from the commander in chief of the fquadron in* 
dead of the prefident ? 

Anjwer to ihifecond ^ery. 
I think that the court manial» as foon as it is alTembled, 
« may appoint a judge advocate ; and as the d& fays it mu(t 
be done by the court, a majority (houU concur in the ap- 
pointment. It might not be improper, hovtrever, to have 
this further explained by a new aS. 



No. XV. Cafe and Opinion of the King's Advocate 
Gpfteral, and the Solicitor of the Admiralty, with 
. regard to a Judge Advocate's Proceedings at a 
Court Martial. 

[Referred to Vol. I. p. 239, 240, 273, 
281, 283. & II. p. 199. 

I. A COURT martial is iptepded to be foon held for en- 
quiring into the condu£t of feveral officers, in the 
late naval engagement off Toulon, in Feburary 1744; and 
charges have been prepared by the profecutors in behalf of 
thecrown, againll the feveral officers who. are to be tried : 
Should fuch charges be laid befpre the court by the judge 
advocate ?-*— 3hould he examine the witneifes upon fuch 
points as m^y pccur to him to be proper or. neceflary at 
the trials, as well in fupport of the charges, as in be* 
balf of the perfons charged ; and, in the deliberations or 
debates of the court, ought he to offer his fentiments 
and opinion, if he {hould judge the fame proper or requi- 
fite for the information of the court ? and ought he not 
to offer and lay before the court, whatever he judges niay 
f(pnd to their information i ^ Vi 

The 
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The charge intended to be laid before the court martial 
ought to be produced by the judge advocate. He may ex- 
amine the witnefTes upon fuch points as may occur to bim 
to be proper or neceflary to be conCdered at the trial, as 
well in fupport of the charge, as on behalf of the per- 
fons accufed. In the deliberation and debates he mud 

« 

offer his jTentiments and opinion, if required, or if he ob* 
ferved any error in point of law, he ought to offer bis 
judgment on the point for the information, of the court ; 
and he ought to lay before the court every matter or thing 
that may conduce to a regular decifion of the points in 
queftion. 

II. Pan of a judge advocate's duty at a court martiali 
is to take minutes of all the proceedings thereat; 
which minutes are to be atrellcd by the judge advocate, 
and are the only authentic account of the court's proceed^ 
ings : 

Ought not the court to be fo deliberate in their pro- 
ceedings, as to allow fufficient time for the judge advocate 
to take his minutes of the whole proceedings with exaft" 
nefs ? but if the court fliould fcrnpic to do fo, and not 
allow fufficient time in thei|[ proceedings for that purpofe: 
llow in fuch cafes ought the judge advocate to afi: i 

A court martial ought to allow a fufficient time, for the 
judge advocate to take proper minutes of the entire pro- 
ceedings with exa^lnefs. And the minutes taken (hould 
be read to the court, and be approved by, them. We are 
of opinion, that the court cannot in point of juftice deny 
fufficient time for the taking proper minutes of the pro* 
ceedings. 

III. It is cuflomary for the judge advocate to take 
preparator)' affidavits from the witneffcs in fupport of the 
charge, agalnfi a perfon to be tried at a court martial* • 

b 
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Is It fitting or proper fuch affidavits fliould be commu- 
nicated to the pfBcer appointed to aflemble or prefide at the 
court martial, or to any other officer who may be fum- 
moned as a member of the court, till the fame are pro- 
perly laid in a judicial way before the court martial ? 

Ic may be proper for the judge advocate to communicate 
tq the prefident of the court martial, the affidavit taken by 
virtue of his office; but not to the feveral other members 
that comppfe the court, before the court ihall be reguUrly 
aflembled. 

IV. It has been the general praftice at courts martial 
for the prefident to put the interrogatories to the wit- 
neiTes ; in cafe a prefident ffiould decline to put an inter- 
rogatory defired by any member of a court-martial, and 
not fufFer it to be put ; What method in fuch cafe is fitting 
and proper to be taken } and is it a necefTary form that 
the prefident (hould put all interrogatories to the wit« 

nefTes ? 

* • . » ■ 

The prefident is certainly a proper perfon to put the in- 
terrogatories to the witnefTes. If he ihould decline or 
rcfufe to put a queflion propofed by an inferibr member, 
then it ought to be determined hy a majority of votes, 
whether that qudpion jhould be put qv not ; if the majo- 
pty agree that the queflion is proper, then the prefident 
Qugbt to put and propofe it to the witnefTes. 

V. When courts martial proceed to a determination upon 
matters before them, ^f the members ard not unanimous 
therein, the fentences are drawn up agreeable to the fenti- 
ments and judgment of the major part of them, and fuch 
fentences have ufually (if not conflantly) been figned by 
all the members, as well thofe who agreed thereto, as, 
thofe who did not ; Is it neceffary, and why, that members 
of i^ Court martial, who do not concur with the majority 

iz in . 
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in their determination, flfould neverthelefs fign the fen- 
lence drawn up Agreeable to fuch determination ? 

The fentences in courts martia) receive their force and 

validity from the judgment of the majority; that alt the 
members prefent ought to fign fuch fentenceS| ahhough 
they differ in opinion^ 

VI. If a court martjal con fitting of any number of mem- 
bers whatfoeyer, adjourns from time to time as may be 
found neceffary, and during fuch adjournments the number 
•f members who firft compofed ihe court are unavoidably 
Deduced by ficknefs or death> or other wife \ May not fuch 
of therp as retnain froni time to time meet according to adr 
journment, and go on with the examination into, and de- 
termination of the matters before the court ? Would the 
addition of new members be proper ^ and would it in that 
<iafe be efieemed a continuation of the fame court ? 

If the number of a court martial be reduced by ficknefs, 
deaths or any other accident, the reniaining members may 
meet, and a6l at the feveral adjournments. The addition 
of new members will not be proper, unlefs fuch perfons 
fliould hear or be well ipformed of the evidence given be? 
fore their attendance* 

VI J. Is it fitting or proper that copies 6T the affidavits in 
fupport of a charge agatnfl: a perfon to be tried at a couit 
' martial, fliould' be delivered to the accufed perfon^ pte-^ 
vious to his trial } 

Ic is in no cafe proper, that copies of the affidavits in fup- 
port of 9 charge againft a perfon to be tried at a court 
' martial^ (hould be delivered Or (hewn to the perfon ap- 

cufed, previous tp his trial. 

G.PAUL. 

Domrs* Commons, W. STRAHAN. 

Sept. ihe bib 174c. 
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No. XVI. Vote of the HonoutaWe Houfe of 
Commoni m enquire into the condu6: of Ad- 
miral Mathews, &c. &c. and that Commiflion- 
ers might be appointed to coUefl: the Evidence ; 
together with a Cafe dated, and Opinion re- 
Ipeding the deferring paffing fentence on Capt. 
Burrifli, until the Court had gone through the 
whole Evidence againft the Admiral. 

[Referred to, p. 126^. 

fife of the Honourable Houfe ofCommomi^ iiih April 1745. SeOion i. 
Resolvep, 

npH AT an humble addrefs be prefented to his Majefty^ 
that be will be gracioufly pleaTed to give dire^lions^ 
that courts martial may be held in the moft fpeedy and fo- 
iemn manner, to enquire into the condu£): of Admiral 
Mathews, Vice Admiral Leilock^ Captain Burrifh, Captii 
Richard Norris, Captain Williams,. Captain Aipbrofr^ 
Captain Frogmore, Captain Dilk, in and relating to the 
late engagement between his Majcfty^s fleet, and the com- 
bined fleets of France and Spain oiF Toulon j and of the 
lieutenants of his Majefty^s (hip the DorfetQiire then on 
board, and of all other officers who are or fliall ht charged 
with any mifcondud in that a<Sion, and to try them for tlie * 
fame ; and that his Majefty would be pleafed to appoint a 
proper peribn or perfons to colle£lalI the evidence neceifary 
for the trials of the faid feveral commanders and officers, 
and to profecute them efFeflually ; in order to bring thofe 
to condign punifliment through whofe mifcondu£): it fliall 
be found that fuch difcredii has been brought upon bis 
Majefty^s arms, the honour of the natioli feci ificed, and 
Vol*. I. A a fuch 
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fucb an opportunity loft of doing the moft important fer- 
vice to the common cauie. 
nth April The houfe of commons purfuant to the foregoing vote, 
addrefled the king> that his Majefty would be pleafed to 
give dire£lions that courts martial may be held in the moft 
fpeedy and folemn manner, to enquire into the condu6t of 
Admiral Mathews, Vice Adiuirat Leftock, Captain Bur-^ 
rifli. Captain Richard Norris, Captain Williams, Captain 
Ambrofe, Captain Frogmore, Captain Dilk, in and relating 
to the late engagement between his Majefiy's fleet, and 
the combined fleets of France and Spain, off Toulon, and 
of the lieutenants of the DorfeiQiire then on board, 
and of all other officers who are or ihall be charged 
with any mifconduS in that a£lion, and to try them for the 
fame ; and that his Majefty would be pleafed to appoint a 
proper perfon or perfons to colled all the evidences necef- 
fary for the trials of* the faid feveral commanders and offi- 
cers, and toprofecutethem effe&ually, in order to, &c. Sec. 
&c. 
April 20. The Duke of Newcaftle tranfmitted the faid addrefs to 

the lords of the admiralty, and fignified his Majefiy's ptea- 
fure that their lordfhips Oiould comply with what was de* 
'fired thereby. ! 

lopurfuance of his Majefiy's pleafurefo figiiiiied, the 
lords of the admiralty appointed Mr. Sharpe and Mr. '^ 
^ Crefpigny to colle£l all the evidences necefiary for the 
trial of the (aid officers, and to profecute them effedually ^ 
and tbofe two gentlemen were accordingly employed in 
preparing the charges, and collefling the evidences, againft 
fuch of the named officers as were in England, and alfb 
» againfl Tome others fince charged with mifconduA in the 

faid a£lion. And the lords of the admiralty, by letter 
dated the nth of September laft, direfied Sir Chalonef 
Ogle to affemble a court martial on board his Majefiy's fhtp 

1z Loxulon^ 
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Lobdon^ at Cfaathaim, upon the 2^^ of the £ftDe montfaf 
and to proceed to enquire into the^conduf): of Admiral 
Mathews» Vice Admiral Leftocki Captain Burriffa^ &c. re- 
lating to thelate engagement betweenbis Majeity's fleet and 
the combined fleets of France and Spain, oiF Toulon^ add 
to try them for the fame, upon fuch charges as the profecu- 
tors for the crown had prepared againft them ; and in the 
trials of the faid officers. Sir Chaioner Ogle was dire£^ 
to begin firQ with the lieutenants, then go on with the 
captains, and lafily with the flag officers. 

A court martial was accordingly afTembledby Sir Chalo* 
ner Ogle, the lieutenants were accordingly firll tried, and 
fentence of acquittal was pronounced ; the court then pro* 
ceeded to the trial, of Captain Burrifh^ and heard the evi- 
dence of all the witnefTes produced by the profecutors for 
the crown in fupport of the charge againflhim, and alfoof 
all tbofe produced by himfelf in his behalf^ 

And it being then obferved, that the tenor of the oath 
taken by each member is ** ffjtll and truly ta try and deter^ 
*' mine the matter before them^ between the king and the 
" prifener to be tried \*^ and fome of the members of the 
<:ourt being of opinion, that they could not comply with 
the tenor of that oath, without heaVmg all the evidence to ■ 
be given at any of the trials, in relation to the faid engage- 
ment ; (ince after fo hearing the whole evidence, the con- 
du£l of each particular officer to be tried, may appear- to 
the court in a different light, from what it may appear in, 
\ehea only one part of the evidence has been heard ; and 
therefore the fame members were further of opinion that if 
the confideration of the evidence already given relating to 
Captain Burrifh's condu3, and the pafTing fentence there- 
upon, were to be deferred till they had gone through the 
whole evidence that ma,y begiven, relating to all the officers 
accufed ef mifconduA in the fame engagement^ the doing fo 

A a a . m*f 
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may enable the court more truly to determine upon Cap- 
fain Burrifh's conclu6l therein, and confequently to do ftrifi 
juftice between the king and the priibnen 
Seaion a. Quer)*. Can the court legally defer paffing fentence upon 
Captain Burrilb, till they had gone through the whole evi- 
dence relating to all the accufed officers ; and if they can, 
and (hould fo defer it, can they confidcr the evidence given 
at the enfuing trials as in any manner affefling Captain Bur- 
riQif and admit the fame to have any weight in the forming 
their judgment and fentence upon his conduA ? 

Anfwer. We have confidered this queftion, and are of 
opinion that there is no law which prohibits a court martial 
from giving time to give a fentence ; but we apprehend it 
to be moft proper, and moft agreeable to pra3ice, to give a 
fentence upon trial for a capital offence, before the court 
proceeds to any other trial, for offences of the like nature. 
And we are very clearly of opinion, that they cannot 
confidcr the evidence given at any enfuing or preceding 
trial, as in any manner afFeCling Captain Burrifh, and that 
they cannot by law admit fuch evidence to have any weight 
in forming their judgment, and giving fentence upon him* 

G. PAUL, 
W. STRAHAN, 
G. LEE. 
Dolors' Commonf^ 
Oa.4th, 1745. . 
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No. XVII. Particulars relative to the Articles pf 
Charges exhibited againft the Officers, accufed of 
not having done their Duty in the Engagement 
oflF Toulon, and the Purport of their feparate 
Sentences of the Court Martial, affemblcd Sept. 
and OSt. 1745, and May and June 1746. 

.[Referred to p. 266, 372. 

lN confequence of an addrefs from the houfe of com- 
mons *, his Majefty iffued orders to the board of ^dmi- 
ralty, for the trial of fuch officers ds were accufed of not 
doing their duty in the cnpgement off Toulon, and the 
}ords of the Admiralty Accordingly directed Sir Chaloner 
Ogle, knrght, admiral of the Blue fquadron, to aflemble 
a court martial on board his Majelly*s (hip Londofi, at 
Chatham, to try them upon the charges prepared againft 

• ft 

th^ni^by the profecutors for the crown ; and in the trials 
of the officers therein named, Sir Chaloner Ogle was di* 
re£led to begin firfi with the lieutenants, then go on widi 
the captains, and laftly with the flagxoffieers* 

The court alTembled on the 23d of September 17459 apj^ 
was compofed of the following members, via. 
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Sir Chaloner Ogle, knight, admiral of the Blue, preGdent, 
Perry Mayne, efquire, rear admiral of tb^; Blue, 
Williim Smithy efquire, commodore. 

CAPTAINS. 

William Parry, Francis Geary, 

Charles Wyndham, Smith Callis, 

William ChamberSj George Bridges Rodney, 

James Rentone, Robert Erfkine, 

Robert Allan, John Pitraaq, 

Thomas Frankland, £dward Spragge, 

Sir William Hewitt^ bart. Robert Swanton, 

Charles Coleby, Hon. Archibald Stuartj 

Sheldrake Layion^ George Elliot, 

Jofeph Hamer, John Orme* 
Charles Molloy, knt. 

The fir ft perfons brought to trial were Meflirs. Henry 
Page, Charles Davids, William Griffiths, and Cornelius 
3melt, being the four lieutenants of the DorfetQiire. They 
yrere accufed of leaving advife^ their captain, George Bur- 
fiO), efc}. not to bear down upon the enemy. Of thi$ 
charge they were all acquitted. 

On the 25th of September the court proceeded to the 
trial of Captain George Burrifli of the Dorfetfhire. There 
«vere five articles laid to his Charge, which were to the 
following purpart, viz, I, For not ^engaging within point 
^lank, withdrawing fropi the fight, and not Keeping his 
proper ftation in the line, %. For not bearing down and 
engaging in his proper ftation, notwithftanding the admir4 
fent two feveral orders fo to do j in reply to which orders, 
the captain pleaded that he had no powder filled, although 
^ battle had been expefied for fevera] jjlpys preceding, 
3, For expending his amibunition to no ms^nner of pur^ 
fik^ wbep he wf^s (lot witbia point hUn% diftance of the 



5Io. XVII» A p P E n: i.x. 35p 

tKieniy, contrary to his infiraflions and bis duty. 4* For 
not affording affiftance, and going to tlie relief of the 
Marlborough (thou^ the next fhip to her, and capable of 
(b doing) agreeable to his inHrudions, and to two fev^ral 
orders fern him by Admiral Mathews. 5. For not covering 
and condu6ling ihe fireihip, when (he blew up without 
doing any execution^ notwithdandingher deceafed Captain 
bailed him» and requefted afliftance from him* The court 
after having heard witnefles for the profecution and the p/i- 
foner, on the ninth of OiSiober pronounced the following 
lisntence : " That by realbn of captain Burrifti lying inac- 
^* tive for half an hour, when he might have aOtfted the 
*^ Marlborough, and not being in a line with the admiral) 
*< when he firft brought to, he is guilty of part of the 
<< charge exhibited againft him, as he did not d^ his utmoft, 
f* to burn, fink, or defiroy the enemy, nor give the proper 
« afliftance to the Marlborough till after the meffage he re- 
^^ ceived from the admiral ; that he is guilty of the i2th 
<^ and 13th articles of the Fighting Inftrudions, and that 
<^ therefore the court adjudge hjm to be ca(hiered, and 
«* for ever rendered incapable of being an officer in his 
** Majefly's navy/' . . - 

On the 10th of O^ober, the court proceeded to the 
trial of Captain Edmund Williams, of the Royal Oak* 
The charges againft him amounted to four, the purport of 
^bicb were; i* That he did not bear down and engage 
the enerajr,' but kept back from the fight to windward 
of his ilation in the line. 2. That he expended his atn« 
munition to no manner of purpofc, by firing at the enemy 
>yhen not within point blaijk difhnce, or even at random 
ffaot diftance. 3. That he aegleded giving ailiftance to 
the Namur and Marlborough, then hard preiTed by the 
enemy> when be bad it in hi& power fo to do^ 4, Difobe-*' 
dience to the iidmir^rs (ignals, . / 

A a 4 The 



3^ APPEKDIZi No* ZVII/ 

The court found that captain Williams failed in his 
duty, by not being in a line with the admiral, and by 
keeping to windward of the line during the greateft part 
of the a£lion, and not within a proper diftance to engage 
with any eScQj during the moft part of the time he was 
engaged ; but in regard to his long Cervices, and his eye- 
fight being very defe£live, and other favourable confiderar 
tions, the court were unanimoufly of opinion that all this 
greatly weighed in mitigation of the punifbment due, and 
therefore only adjudged him as unfit to be employed any 
more at fea ; but recommended him to the lords commif- 
fioners of the ^admiralty, to be continued on the half^ 
pay lift, according ta his feniority. This their lordthips 
complied with, and Captain Williams was afterwards apr 
pointed a fuperannuated rear admiral in 1747* 

On the 1 8th of Oflober, the court proceeded to the 
trial pf Captain John Avihrofe, of the Rupert. The 
charges ^ain ft him were nearly the fameastbofe exhibited 
a^ainit Captain Williamfi, with the additional one, of his 
negleding to .coyer and prote£l the Ann galey, firefbip, 
vyt^n bea,riag do.wo. to^burni the Bieal. The court found' 
that be had failed in bis duty, in /not engaging^ cloferthanr 
he didji when he had.it in his ppwer : but, in regard that 
both before and finqe the; adiqi), be bad borne the chara£ler 
of a vigilaat office^, and that his failure in the a&ion feensed 
to have ari&n fxoip ^. xpiftak^ injudgment ; the court only 
fcntenced him tg be caj^ier^ during his MajcHly^s j^afure, 
and mul£ied him of opQ ye|r's:.pay., for the ufe.of the ckeft 
at Chatham ; his MajtCftyi however, waspleafed) to reftore 
him to his r.ai>k i an^d^ in. 1747* he was put on- the fuper- 
annuajted lift, as a x'ear admiral. 

Captain Pilk of the Chiphefler was next tried, for not 
bearing down, and engagiagi< die enemy clofer, when he 
had it in his power fp to do. . The court found the charge 

. . ' provcd| 
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proved^ and, by their .fentencet b& was difmifled from the 
command of the Chicheijler. Bpt hk'Mi^efiy was after- 
wards pleafed to refiore him to his' rank, and to place him 
on thp half-pajr \f&. 

Capt;ain Frogmore of ^e Boyne wa9 among the num<* 
her of accufed captain$ ; but died before he veturned to 
England. 

Captain Norris of the Eflex was likewilb among the 
number accufed, but the particulars of his trial at Mahon, 
^fter having refigned the command of his fliip, and of his 
having afterwards retired into Spain, has been already men«* 
tinned.* .. - , . 

Captaina Robert Pett, George Sclater, Temple Wel^,' 
Thomas Cooper^ ^nd James Lloyd, were fevecally accufeii 
of mifcondudl hy Vice Admiral Leftock, and ..tried by » 
j^ourt martij^l on the feveral charges^eyhibited.agalnft them | 
the evidence in fitppost of which had been previoufly col-* 
lefied by John Sbarpe and PhiKp Ci^fpigny efqoiies. 

.Captains Pett and Sclater were acquitted ; but .Captainsf 
Weft, Cooper, and Lloyd, were by the featenoe of the 
court cafiiiered. The fenteiice was deemed extremely 
hard, and reprobated as fevere and bearing no pitoportionto 
the faults proved againft them. Many p^lKaiing circum* 
ftances had appeared in their fovonr, : and from the general 
teftimony of .tfatircHarafless as good ofBcefs and feamen, 
his Majefty was pleafei to reftore them to their former 
wnk in the feiVice. ' , ' 

On the 6th of. May 1746, the co^irt ai&mUed on board 
of his Majefty 's (hip the prince of Orange, at Deptford, for 
the trial of Vice Admiral Leftock. Sir Chalonet Ogle 
could not«attend through illnefs. The coSurt was compofed 
o^ the following members: 

Perry Mayne, efq. rear admiral of the 6lue^ prefident. 

Honourable John Byng, rear admiral of the Blue. 

■ ' ■ ' ■■ ■' ■ ■ ^ ■..i.i I .. ■ , 

♦ Appenoix, No. XII. 
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CAPTAINS. 
Him. Edvrard Legge» John Orme, 

James Rentonct Thomas Frahklanil, 

Charles Coleby, * Hon. John Hamilton, 

Jofeph Hamer, Sir Charles Molloy, 

' Smith Caliis, Robert Erfkine, 

John Pitman, Charles Catford, 

Thomas Hanvray, £dw. Spragge. 

' This trial took up the whole of the month of May ; a 
very great nqmber of witnefles having been examined for 
and agatnft Mr. Leftock. On the 3d of June the deputy 
judge advocate read the fentence of the court, which was, 
^^ The court were of opinion, that the information the 
•* chat]ge was founded upon was not tjroe^ and that the cvi- 
♦* dence in fupport of the charge was not fufficient to make 
•• It good ; and that many witnefles in fupport of the 
** charge, as llkewife thofe in the admiral's defence, had 
" refuted the whole ; therefore the court unanimoufly ac* 
«« quitted Vice Admiral Leftock of the whole and every 
♦* part of the charge." 

On the 16th of June, the trial of Admiral Matthews 
commenced. This court martial was compofed of the fol« 
lowing members : 

Perry Mayne, efq. rear admiral of the Red, prefident. 
The Hon. John Byng, rear admiral of the Blue. 

CAPTAINS. 
Miles Staplefon, Sir Charles Molloy, fenior, 

Hon. Edw. Legge, Smith Ci^Ilis, 

Jaipes Rentone, John Pitman, 

Thomas Frankland, Charles Catford, 

Sir WiHiam Hewitt^ Thotnas Hanway^ 

Charles Coleby, George Elliot, 

Hon. J. Hamilton^ £dward Spragge^ 

Sheldrake Laton, and 

Jofeph Hamer, John Ormc, 

Vice 
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Vice Admiral Leftock exhibited no Icfs than fifteen 
charges againft biin ; the purport of which, was. That 
thro'jgh his mifcondudl, the mifcarriage of his Majefty's 
fleet in the Mediterranean was principally owing. Many 
witnefles were e^tamined ; and, after feveral adjournments^ 
the Court, on the 22d of October, paflied the following 
fpntence^ vtz> 

<* The Court haying examined the witneffes produced, 
*' as well in fupport of the charge as in behalf of the pri- 
*♦ foner, and having thoroughly confidered their evidence, 
<* do unanimoufly refolve^ that it appears thereby, that 
^ Thomas Matthews, efq. by divers breaches of duty, was 
^ a principal caufe of the mifcarriage of his Majefty's fleet 
*^ in the Mediterranean, in the month of February 17^14, 
<^ ahd that he falls under the 14th article of an a£t of the 
<4 13 Charles II. for eftablifliing articles and orders for the 
^ regulating the better government of his Majelly's navies^ 
<^ (hips of war, and forces by fea ; and the Court do una* 
^ nimoufly think fit to adjudge the faid Thomas Macrhews 
to be cafliiered, and rendered incapable of any employ, 
(» in his Maj^fly's ferviiSCf*' 
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No, XVIIL Letter from the Secretary of the 
Admiralty, in anfwer to a Letter from the Judge 
Advocate, upon Admiral Matthews obje£Uag 
againft different Captains being admitted to fit as 
Members on his TriaL [Referred to p. 162. 

Sir, 4dmiralty Office^ 17/A June 1746. 

T HAVE laid your letter of yefterday's date before my* 
Lord$ Coqimi (Goners of the Admiralty, iocloling a letter 
from Admiral Matthews, delivered by bim ycfierday to the 
Court Martial, at Ddptford, wherein he ob}e&s againik 
Captain Legge, Captain Reiitone> and Captain HamalCony 
being^ admitted to fit as judges or members of that Coort^ 
for enquiring into the conduA of bimfelf and others in the 
late adion in the Mediterr^oean, between bis MajeAy'* 
ileet 9md the combined fkets oi France and Spato, off 
Toulon» with the reafons upon which bi» faid objcflion is 
founded; andj^ou having fignified, (bat the Court Marti^d 
defire their lordfhips determination thereupon, and the va- 
lidity of the faid cafe of obje&ion, their lordihips com- 
mand me in the firft place, to take notice of the difference 
between your letter, and that of the two profecutors, who, 
in their letter of the fame date, fay, <* That the Court 
looking upon that obje£lion of no avail, had proceeded to 
read the charge againft Admiral Matthews after the faid 
objeflion;" which is in f^Stfk over-ruling it. 

But left any doubt (hould fiill remain upon the minds of 
any of the members of the Court, their lordihips think pro- 
per to enter into a more particular difcufTion of the reafons 
alledged by the admiral, for his obje£^ion ; which are, 

ift. That by an ancient and eftablifhed ufage, fuch cap- 
tains only have been admitted to fit at Courts Martial, 

whofe 
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wbofe (hips were then within the diftrids and limits of thf * 
command of the flag officer, or commander in chief, who 
prefided at fuch Court Martial. 

2d. That the three captains obje£led agaihft. are now 
commanders of (hips that are out of the diftrid or limits of 
the raid commander. 

In anfwer to which their lordfhips dired you to inform 
the Court, that the a£): of parliament of the 13 Charles 11. 
which is the foundation of martial law, and for trying 
oflences committed at fea, mentions no fuch refirtdionst 
and fays only, that Courts Martial (hall confift of com- ^ 
thanders and captains. 

In foreign parts indeed Courts Martial db generally con« 
fid of flag officers, and captains of (hips then under the 
command of the pre(ident, which ufage is the cafe of ne- 
ceffity; but here at home, captains of (hips have often 
been called from other ports to the port where the Court 
Martiad is held ; indeed, almoft always when the trial has 
been upon officers of diftinclion, or the trial has been upon 
any matters of importance ; fome inftances of which go 
here inclofed. 

As to his fecond objeflion, that the faid captains are not 
in the a£lual command of their refpeSive (hips, but that 
the faid (hips are commanded by other commanders ap- 
pointed for that purpofe ; their lordfliips direft you to in- 
form the Court, that the cafe of thofe three captains is the 
fame as of thofe captains who appear (by the in ftances in- 
clofed) to have repaired from diftant places to the port 
where the Court Martial has been a(rembled, the'command 
of their (hips being left in other hands during their abfence. 
That, in peace and in port, it has been commonly judged 
fufficient to entruft the command of (hips to the firft lieu- 
tenants, during the abfence of the captain ; but in the pre- 
fent circutrrfiances of affairs, their lord{hips thought it not 

proper 
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proper for his NIajefly's fertice, to fuflbr thoie (hips to, be 
idle in port^ bccaufe of the abfcnce of their captains at a 
Court Martial) but to depute others to officiate for theni 
by order only^ which is fo far from di veiling their preper 
capCaioa from their real cominand* that one of the officiating 
captains is only a mailer and commander^ and will not take 
pofty notwithflanding he now a3s in the command of a 
flitp of fixty guns. 

As to the admiral's queflions, defiring to be informed by 
the Court, before they proceeded on his trials who is hit 
accufer, and by whom the charge againft him was drawo 
and prepared; their lordfhips command me to fend you the 
ioclofed copy of an addrefs from the houfe of commons^ 
dated iith April 1745* which whoever has read^ cannot 
but be much furprized at the queftion^ efpecially from a 
member of the houfe of commons. 

I am, &c. 

T. CORBETT. 



No. XIX. Cafe laid before the King's Civilian at 
the Admiralty, whether a Captain who is ill, his 
Prefence may be difpenfed with, and the Pro- 
ceedings go on ; with Dr. Harris's Opinion re- 
lating thereto, ([Referred to p. 273, 274. 

Sir^ Cornwall^ Hamoaze^ z'jth O£foler iy6^. 

1> £ pleafed to acqiaint their lordfhips, that in obedience 
*"^ to iheir order of the icth inftant, direding Ihe cap- 
tains of his Majefty^s {hips and Veflels at Plymouth, next in 
command to Captain Lloyd, of the Fame, to affemble a 
Court Martial for the trial of William Skane, a defcrter 

trom 
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from his Majelly's floop Fame, tranfmitted to me by Lord 
ICdgecombe; I made the fignal for adembling a Court 
Martial on board his Majefty's fliip under my command, 
on Saturday the C^6th inftant, but found it impoflible to 
form a court for proceeding to trial, from the following 
reafons, viz. ** There being nine of his Majefly's fhips in 
** commifTion at this port, none of whofe captains are ab- 
•* fent upon leave, and the aft direSing no court martial, 
" held by virtue of the faid aft, fhall confift of more than 
^* thirteen or lefs than five perfons, to be compofed of fuch 
*^ flag officers,' captains or commanders, then and there 
♦• prefent, as are next in fenioriiy to the officer who pre- 
** (ides at the court martial,'' Five captains only did af- 
femble of the fliips then and there in commifiion, fo that 
three were abfent, ill health prevenring their attendance. 
It was doubted whether the aA does allow, to difpeirfe on 
any account wbatfoever with the abfence of any of the 
captains or commanders then and there prefent, as are next 
in feniority to the officer who pre fides at the court martial, 
according to the words of the faid aft ; 1 therefore beg you 
will be pieafed to fignify this difficulty to their lord(hips, 
that opinion may be had whether the faid a£l does allow of 
the abfence of any fuch captains ; and if it does allow of 
any fuch abfence, under what circumdances, and the proofs 
that are neceflary to juftify the legal proceedings of a court, 
I have communicated this difficulty to Lord Edgecombe, 
who has direfted me to apply to their lordfhips; and as I 
inyfclf differ in opinion from captains ***♦ who are the 
gentlemen who raifed^his difficulty, I fhall continue to 
make the fignal and give my attendance from day to day, 
vmil the abfent fenior captains are able to attend, or I re« 
ccive their lordfhips' direSions, by which their lordfliips 
will fee that I am no way deficient in my duty, 

I am, .&c, ^ 

GEO. MACKENZIE- 
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Opinion of Dr. Harris on the foregoing cafe^ refpeSfing the 
legality ofajfembling a court martial when any of the officers 
itext infeniority to the prefident are unable to attend through 
ill health. 

It appears to have been the intention of the legiflafor by 
the afl of the 22 George II. that every court martial {hould 
be compofedt if pofliblej of fenior officers ; but though the 
words of the flatute arej ^^ That no court martial (hall 
*< confift of more than thirteen, or lefs than Jve perfons, 
*< to be compofed of fuch officers as are next in feniority 
*' to the officer who prefides;*' they can never, I thinic, 
be underilood to mean, that the next in feniority to 
the prefident, who happens to be prefent on the fame ftation 
with their (hips, (hould attend in order, at all events, and 
notwithftanding any impediment whatever, or otherwife, 
that no legal court can be held ; for fuch a con(lru£kion 
feems not only unrcafonable, as well as detrimental to his 
Majefty's fervice, by rendering it extremely difficult to 
make a court, but alfo to be very contrary to the general 
tenor of other parts of the a£}, which appears to be calco-* 
lated to expedite juftice as much as poffible, by permitting 
five captains to conftitate a court, and even by allowing 
commanders to affift, when a fufficient number of poft cap-* 
tains are not to be found. 

And as I obferve every court- martial has an exprefs 

, power, by the 15th fe£lion of the fiatute, to difpenfe with 

the prefence of any member, and fufler him to go on (bore 
(in cafe of illnefs), even after a trial is begun, there feems 
to be no reafon to doubt, but that any officer may be ex- 

• cufed from attendance, by the prefident and court, if a 

juft reafon is affigned before a trial is begun ) and that th^ 
may afterwards proceed to bufinefs, if the remaining num- 
ber of qualified officers is fufficient to cOnllitute a court 

t7 martial; 
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martial ; I therefore apprehend, that Mr. Mackenzie, and 
the five other captains, may legally aflemble, and proceed as 
a court, to try William Skane, if it is taken down in the 
minutes, that the abfent and fenior ofticers have certified 
the prefident by letter, or othcrwife, of their inability to 
attend through ill health. 

(Signed) G. HARRIS. 

DoSiors QmmonSi J^th Nov. 1775. • 



No. XX. Letter from Admiral Sir Thomas Py^j 
to the Admiralty, ftating his having recomk 
mended to the Court Martial on Captain ^rom- 
edge, to difpenfe with the Attendance , of Rear 
Admiral Edvi^ards and Captain Balfour, two oi 
its Members, viz. [Referred to p* 274« 

Sir, Arrogantj Spifhead^ i^th May 178^. 

I AM to acquaint yon, for the infortnation of icy lord* 
coromilTioners of the Admiralty^ that the wind being 
favourable for Rear Admiral Edwards to proceed to New- 
foundland, and Captain Balfour, of the Culloden^ to the 
Weft IndieSj agreeable to the orders they are under, and 
they being tn^mbers of the court martisil which has been 
fitting f^veral days pad on Captain Bromedge, late com^ 
mander of the Buffalo, and is not likely to be finifhed for 
fome days ; and being of opinion, the court has power to 
difpenfe with their attendance, by the late a3 of parliamenti 
which fays, «* No members of the court martial to abfent 
*' themfelves from the trial, except in cafe of (icknefs, or 
^ o'ftier extraordinary or indifpenfable occafion, to be 
Vol. I. B b « judged 
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*^ judged by- the court." I mean that the public fervice 
may not fufR-rby their attendance on this du:y, to recom- 
tneiid to the members of the court martial, when they aflem- 
ble to-morrow morning, to dirpenfe with the attendance 
of the faid rear admiral and captain^ as there will be eleven 
members ftill remaining to pafs fentence, that the king's 
feryicc may not fuffer by their being prevented proceeding 
to their refpe6live deflinaiioxu, 

I am, Sec. 

T. PYE. 

Philip Stephens^ Efq, 

N. B. Though the Admiralty approved of the above 
letter, the members of the court were of opinipn, they had 
not power to determine upon the above application, for 
difpenfing with the attendance of Rear Admiral Edwards 
and Captain Balfour* 



No. XXI. Letter to the Admiralty, on the Non- 
attendance 6f a Captain. [Referred to Vol.11, p. 21. 

Prince of fFaliSyP^rtfmouth Harbour^ l^thyan* 17 80. 

^T7E the underfigned captains of his Majefty's (hips and 
veflels at Portfmouth and Spithead, having attended 
on board his Majefty's Qiip the Prince of Wales, in obe* 
dience to a figoal made for that purpofe, in order to pro- 
ceed to form a court martial, defire tp reprefent to you, 
that upon the court's going to be fwom in, the inclofed 
letter was received from Captain Hamilton, commander of 
his Majefly's (hip the Champion, reprefenting that he was 
prevented frotn attending the court by a fevere cold and 
fore throat} his furgeon attended, but refufed to atteft 

i-6 upon 
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upon oath, that Captain Hamilton'is attending the court 
Dvould endanger bi& health, on which the furgeon was fent 
after him, but found he was gone off to his (hip at Spit* 
head ; we therefore do not think ourfelves authorized to 
form the court, on account of the abfence of Captain Ha- 
milton. 

We are, &c. 

' Cjohn Mouiray^ John Macartmj^ 

J Philip Affledy Ant. Hunt^ 

(Signed) ^ Fra. Reynolds^ St, John Chinnery^ 

I Benj. Caldwell^ Hen. Collins^ 

y^Longfordy Cha. M. Pek. 

To Philip Stephens J Ef^ 



XXII. Cafe and Opinion of the King's Advocate, 
Attorney General, and Solicitor General, rela- 
tive to the Judge Advocate's afking Queflions 
of Witneffes when under Examination. 

[[Referred to p. 281. 

Sir, Admiralty Office^ lith ofNovemhr 1747. 

I AM commanded by the lords commiflioners of the ad- 
miralty, to fend you inclofed an attelled copy of the 
opinion of his Majefty^s advocate general, folicitor general, 
and attorney general, in relation to the judge advocate's 
aikjng queftions of witnefles at a court martial. 

I am, &c. 

THOMAS CORBETT. 

Mr* AikinSi Deputy Judge Advocate. 

B {) 2 18 Gf9^ 
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x8 Gio.lL AnAQfar thtfurthn regulating^ and better govtrn* 

meat of hit Mfljeji/s navies, Jhips of war^ and forces if 

fea^ an4 for regulating the proceedings upon courts martial 

in the fea fervice — // is an^ong other things enabled as 

follows^ viz 

THAT fVom and after the fir ft day of June 1745, it 
(hali and may be lawful to and for the fa^^d lord high ad- 
miral) or the commidioners for executing the office of 
lord high admiral for the time being ; and they are hereby 
authorized* and impowcred to grant commiflions to any 
flag officers, commanders in chief of fquadrons of (hips, or 
captains Xif his Majefty's (hips, to caH and aflemhie courts 
martial, confifting of flag officers and captains, to enquire 
and try any perfon or perfons whatsoever, for any offences 
or crimes againft the prefent a£i, or for any other ofTencet 
or crimes which are cognizable at any fuch court martial, 
by virtue of any other law now in being \ and that at all 
fuch courts msirciaj, to be held to eoq^u.ire and try any psr- 
foi^, for any fuch offence or crime which (hall be com- 
mitted after the commencement of this a£t:^ the judge ad* 
vacaUtf thejket^i «r the^ perfon appointed to aB^for him for 
the time being, fball and may^ and he and they are. refpeili ely 
authoriztfd a^nd^ require^ to coUe£f the evidence infupport of the 
charge againfi the pfrfon charged, and to inform the courts 
ct^i proftmtt in, his Majf/lfs name; aad for that pjurpofe 
it ihall and may be lawful to and for the faid judge advocate^ 
or fuch perfoQ fo appointed to ad for him as aforc^faid, and 
b^ and they are thereby , re fpeflively authorized and re- 
quired, by writing under bis or their hsMids, to fummon all 
and every fuch perfon or perfons, as he or they refpeflively 
(hall be informed, or have reafons to believe can give any 
material evidence in fgppprt of the faid charge^ to appear 
and be examined as a witnefs or witnefles before any fucb 

court martiaU 

Whether 



r 



. * 

NOi XXIII. APPENDIX-^ ^y^ 

Whedie)r lA confequence of the direction containecl in 
the foregoing extra^ in the words that arfc iBterliiied» 

Query^ Is it the duty of tbe judge advocate^ and has be 
thereby a right to aik the wttnefles, when under exa-> 
mination upon a trial» fuch queftions as (hall appear to biiit 
fitting and proper? 

As the judge advocate is by^ the.a£l ap}>ointed and 

obliged to profecute on behalf of the crown, and^ by his 

leaving before coU^Aed, the Evidence, mutt be able to 

judge what queftions are proper to put to the witnefies^ 

we are of opinion he has a right to a(k them all proper and 

6t queftions. 

G.PAUL, 

(A true copy,) D. RYDER. 

Tbi^mas Corbetty W. MURRAY. 

17/J& Nov. 1747. 



as 



1^0. XXIir. Application for Courts Martial. 

[Referred to Vol.IL p. 8. 

Sir, RuJfel^P ortf mouth tidrlour ^ March 0,(^^1*^'^^. Seftioni. 

I BEG kave to acquaint you, that this day James Taylor, 
fteiXrarrf to the purfer of his Majefty's fliip under my 
<fOTi1ttidnd, and Jatnts Webfter, featfian, belonging to the 
fard fhip, have been dete^ed in carrying on (hore, and 
felliftg- feVeral articles of flop cloathing belonging to go- 
vernment, in charge of the purfer of the faid Ihip. 

I requeft you will be pleafed to apply to the right 
hondurable the lords commiflioners of the admiralty, for 
an dirder for a court martial to be held on the (aid James 
Taylor and James Wcbfler for the faid oftence. 

I am, &c. 

FRA. S. DRAKE. 
VUt Admiral Evans. 

Bb3 
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u Sir, Hyiiraf Spiihead^ Sipt. 2^ jy^i, 

I beg leave to inform you, that Thomas Geary, a marine 
belonging to his Majefty's (hip under my command, was 
confined on the 23d of July 1779, for wilfully and mali- 
cioufly firing at Oliver Vcale, fcrjeant^of marines, be- 
longing to the faid (hip, on that nighr, when on duty, to 
the endangering of his life, the ball having pafled through 
his jacket: In confequence of which, I am to requeft you 
will apply for a court martial to be held on the faid Thomas 
Geary for the faid crime. 

I am^ &c. 

LLOYD. 
Admiral Sir Thomas Pye. 



Se^ion i. 



No. XXIV. Admiralty and Commander in ChiePs 
Orders to affemble a Court Martial. 

[Referred to Vol. IL p. 11, 12. 22. 

By the CoinmiJJioners^ bfc. (^c^ 

XTTHEREAS Sir Thomas Pye, admiral of the White, 
^^ and commander in chief of his Majefty's (hips and 
vefTcls at Portfmouth and Spithead, hath tranfmitted to ui 
a letter of the fccond of September laft, from captain 
Thomas Lloyd, late commander of his Majefty's fliip Hy- 
dra, requefting that Thomas Geary, a marine belonging to 
that (hip, might be tried by a court martial; for wilfully 
and malicioufly firing at the ferjeant belonging to her, on 
the night of the 23d of June preceding, when on duty, to 
the endangering of his life, the ball having pafled through 
bis jacket : Aiid whereas we think fit the faid captain 

Lloyd's 
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Lioyd's requeil fliould be complied with*, we fend you here- 
with his abovementioned letter, and do hereby require and 
dired you forthwith to aflemble a court martial for the 



trial of the faid Thomas Geary, for the offence with which 
he therein Hands charged, and to try him for the fame ac- 
cordingly. ^ ' / ' 

Given under our hands the 3d of November, 1779. 

r SANDWICH, 
(Signed) <! R. MAN. 

IBAMBER GASCOYNE/ 

To Captain Thomas Burmttj 
commander of his Majefty* s 
Jhip Prudent^ and fenidr' 

captainofhis Mi^eflysjhips ^ " 

and veffels at Port/mouthy T' * 

and Spith^ad. ' 

♦ The form of an order for affemhling a, cwrt fnqrflxl * S^f^on %. 
abroad by a commander in chief is Jtmilar. 

^ The forni of an ^rder, where it is neceflary for aCsnior : 
officer or commander in chief abroad to prefide, runs thus' 
in the laft claufe^ q\ the claufe of <the order may bei worded* 
thus, " By virtue of an aft of parliatnenfi p'afled'iri the' 
<*. 22d year oF the reign of his,M^je(ly king Giborge n, 
<^ intituled, . An a£l for amending and explaining^ aad nt^'' 
<< ducing into one a£l of parliament, the Isws ivbtiiig to ' 
«* the government of his Majefly's;(hips and; Veflieis and> , 
<« forces by fea, empowering the fenior officer of)any five ^ 
*« or more of his' Majefty's ftiips which (hall .happen to 
*< meet in foreign part^ to hold courts martial, and prefide 
^^ thereat, J do hereby aflemble a court martial,, compofed 
^( of the captains and commanders of the fquadron under '^ 
*• my command, for the trial of T. G, for the ofienc^s 
<^ with which he fiands charged in captaim lu's letter to 

B b 4 <* mc 
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<' me herewith produced for the reference of the court, 

*^ and to try him for the fame accordingly. 

'* Given, &c." 
7a, tic. 



-M« 



Not XXV. Judge Advocate's Warrant. 

[Referred to Vol. II. p. i6. 22. 

By Admiral Sir Thdmas Pye^ iic. He. 

1L1I^I^|liy&^S the rig^t honourable the lords commif- 
fioners of the admiralty have dire^^d me^ by aa order 
dated the nth inflant, toa(rem|>le a court martial, aind try 
Captain William Williams, of bis N^jefty's (hip the 
Afiive, for leaving his ftation, at Ncwfoutidland without 
orders, aqd whereas by an ad paiTedin the twenty- fecoad 
year of the reign of king George the Second, instituted, 
^ An ad for amending, explaining, and reducing into 
•* one aft of parliament, the laws relating to the govern- 
♦* ment of his Majefty's (hips, veflcls, and fbrces by fea," 
it is Qitdcre4 '* that in the abfenco of the judjve advocate, 
H and his deputy, the court martial/ fhal) have full power 
M and* authority to appoint any peifon tadiiecute the office 
^ of judge advocate/' 

. I dp^' with the conlient and approbation of the members 
who conijbitute this court, hereby autborite.and appoint 
yon to execute the office of judge advocates on the above 
occafiob. ¥6t which this fball be your warrant. 

Given on board his Majefty's (hip Prince George, 
(where the court is aflfembied) in Portfmouth 

Harbour, December 22, 4777. 

T. PYR 

at thi f^urt puiTiial above , > 
mintiomd* 
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No, XXVI, Provoft Rfarlhal's Warrant; 

[Referred to Vol. II. p. r6* 

By John Amherfl^ Efy. t^c. ifc. lie. 

'npHE right honourable the lords commiflionen of the 
"^ dAvdiuhyy having ordered a court imurtial to \>9 
aibchbled to try WiUiam Evans, a Teaman, bclongiag to 
hii Majefty's fliip the Albion, for defertion : I do hereby 
auidiorize and appoint you. to offickte as provoft marfbal on 
this occafioQ ; aod you are to take the perCbn of tks (aid 
William Evans into your cuftody, ^d bim fafely keep, 
until he (halt be delivered by due courfe of law ; and for 
fo doing this (hall be your wari^t. 

Given, &c* 

J. A. 

To Mr. y. Grants hereiy ap* 
pointed provoft mar/baj on 
tk^ ociajion. 



No. XXVlL 
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No. XXVII. Commander in Chief and Prefidcnt's 
Memorandums or Summonfes to Flag Officers 
and Captains, to attend a Court Martial. 

[Referred to Vol. II. p. 16, 17. 

Seetioii I. YOtJ &i« to attend a court martial, which is to be af- 

Sumimms fembled by Vice Admiral Evan^s 00 board his Ma- 

to fit as a j«fty*s (hip Warfpite, in Portrmouth Harbcur, on Wed- 

aefday next, the third infiant, at nine o'clodc in ihe morfi- 

ingy in orderto fic as member of tlie fame. 

Dated, &c. 

THOMAS PYE. 

RifpeSiive captains^ Spith$a4^ 

4ind Part/mouth Harbour. 

« 

Royal Georgfy Spithead^ 
Mm. - , . Q£f. ig, 1790. 

ScAioai. YOU arc defired to attend, at a court martial, to be 

aflcmbled by me on board his Majefly*s (hip, the Royal 
.Mutmhtnto ^X7»ti* Ti»i ii- I'n - 

anend a William, on Friday, the Iccond mitant, at eight o'clock 

mi, " in the morning, and it is expelled you will attend in your 
uniform frocks. 

(Signed) S. BARRINGTON. 

TV the refpeSfive admirals and 
captains at Spithead. 

ViBory^ Spithead^ 
Mem. July 16, 1 791. 

SeQion 3. A Court martial will be held on board his Majefty'* 

to mTm-' flrip Royal William, on Monday, the i8th inftant; the 
**'^ fignal 
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fignal will be made at eight o'clock, A; M. iaind the court" 
will meet prccifely at nine. 

By Older of the commander in chief, 

H. PARKER. 
Jo the admirals cemmatiding 
JquadronSy to be by them 
given in orders to the re* 
fpeftive captains. ♦ i . ^ 



. c, , 



No. XXVIII. Memorandum to tbe Prefident td^ 
affemble Members, and to the Captain of the 
Ship where the Court is to be affembled. 

, [Referred to Yol. II. p, 17.; 

VI7HEREAS I have ordered the cafitains of his Ma- seaion t* 

ieAy*s (hips at Spithead, to attend a court martial, _ ^ 
at which you are to prefide, to be held on board his Ma- aflemble 

jefty's Clip , in Portfmouth Harbour, on Monday ""««'>«"• 

nqxt the i8th inftant, at nine o'clock in the morning: ~ "^ 

You are to aflemble the fame at the time above men- 
tioned, and, as fenior captain in Portfmouth Harbour, 
you arrc th fignify my direftions to thcrefpeftive captains 
of his Maj^fty's (hij^s there, that they may attend in like 
manner^ 

To Captain Evans^ Invincible. 

Memorandum from the commander in chiefs to the captain of, SeOfons, 
theftttp where the court martial is to be ajfembkd. 

Sandwich, June IS, IITJ.^^^^^ 
THE right honourable the lord$ commiffioners of the the fignal* 
admiralty having dire^ed captain — ^, of his Majefty's 
(hip — ..^j to prefide at a court martial^ which will be^ 

held 
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< 

held! on l^oard his MajeAy's fliip ■ ■ ■ " , under ybwr com* 
mand, on Monday next, the i8th inftant» at nine o'clock 
in the morning : 

Tou are hereby required to attend the fame, and to 
caufe the fignal to be made at the above*mentioned hoor* . 

To Captain — — ' 



- \ 



General orders for ajfemhling a miittafy court thartiah 
A general court martial to aflemble at > on Wed-^ 

nefday^ at ten o'clock in the forenoon^ to try fuch pri- 
fpseri a» fliall^ brought befoire cb^m. 

Lieutenant Colonel A« B. Prefidcnti 

< • * • 

and fourteen other members. 

All evidences to be ordered to attend, and a lift of them 
to be fent to the deputy judge advocate to-morrow 
morning. 



S^SES 



Noi XXIX. ' Judge. Advocate's Letters and Sura^ 
monfes td Prifoners, Profecutor, anci' Svidence. 

[ReJFerrcd to Vol.jU, p. i8, 

• • • _ , 

Sir, * ' " ' Portf mouthy Augujl lo, 1779* 

Scaioni» nPHE lords commiflioneri.bf the a^bninilty havinig or- 
Lcttcrto dered Captain Cleland, of the Arrogant, to aflemble 

r^. a coot t maftUlV' to enquire info the lioCs' of bts Majefty's 
i}orelhvj»y the Supply, late under yowc command, and to 
.,. try ypnrf^If, her officers and men, for their condu£l on that 
.'- ciccfifioi>; and: it being intended' tb9t I fiiall ofEcute as 
judge iidvpaale iipoa the oocafion at the faid court ntartialy 
which. is tA.be held oflu.boanlitbe:Acrofasit, in Por^fmoath 

8t Harbour^ 




\ 
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Harbbor* 00 Thurrday next the 12th inlUnf, sit ntim 
o'clock in the moriiing ; I fend you herewith a copy of the 
order for the trial on yourfelf, officen, aad companj above 
mentioned^ aifo copies of the papers referred to in the Qr-% 
der, and atn to defire you wilt be pleaftd to transmit me 4 
}ift of the officers and men late belonging to the Sopplyi 
who are now at this port, and of fucb perfons as you may 
think pfopcr to call to give evidence in your favouri that 
they may be fumnaoncd to attend accordingly. 

I am. Sec. 

Captain Nafmith^ late of his 
MajeJIy'sJioreJhip Supply^ bfc. 

Edgar^ Torbay^ Auguji 27, 1781. 

THE right honourable the lords comiBiflTioncrs of the Se^^kma. 
admiralty, having direfted a court martial to be held on Letter to ' 
you for embezzlement of (lores, to-morrow morning at P*^*^**"**^ 
nine o'clock, on board bis Majefty's fliip A. I am to ac- 
quaint you therewith, and inclofe for yOUr information^ 
Captain G/s complaint againfi you. 

You are therefore defired to prepare yourfelf for the 
fatpe, and if you have any perfons to appear as witnelTes in » 
your behalf, you' will fend me a lift of their names^ that 
they may be duly and fpeedily warned to attend the faid 
court martial. 

W. B. 
Deputy Judge Advocate* 

Mr. A. C M(^er tf the Valiant. 

Sir, 

The lords commillioners of the admiralty having or- Seflioi^ |. 
dered Captain — « — , to aflemble a court martial to try 
A. B. for defertion from his Majefly's (hip under your com- profecutor. 

ttiand. 
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inandy and it being intended that I (hall ofGciate as judge 
advocate npon the occafion, I am to requeft you will be 
pieafe<l to fend me a lift of the witnelTes you chufe to 
cill upon in fupport of the charge, and to caufe the in- 
clofed notice to be delivered to the prifoner, and to permit 
a lift of his witnefTes to be fent me with your's and fuch of 
either as belong to the (hip you command ; the prefident 
defires you will give them direflions to attend the court. 

I am J See. 
Ti Captain ^ of his 



Majejty's Jbip 



Season 4. 

L^ter to 

evidence. 



SedHon 5* 
Another. 



Sir, Auguft 19, 1779. 

YOU are defired to attend at Portfmouth, to give evi- 
dence at a court martial to be held there the I2th inftant, 
for enquiring into the condu6l and behaviour of Vice Ad* 
miral Sir Hugh Pallifcr, on the 27th and 28tb of July 1778, 
arid to continue fuch attendance fo long as the faid court 
(hall think nece(rary. 

I am, &c. 
(Signed) GEO. JACKSON, 

Judge Advocate. 
Admiral Sir Thomas Pye* 

Sir, 
YOU are defired to attend a court tnartial to be held 

on board his Majefty's (hip , to-morrow the 27th 

inftant, at nine o'clock, for the trial of Mr. C. on a charge 
exhibited againft him by Captain G. of his Majefty's Ship 
V. for embezzlement, in order to give your evidence 
thereon. 

I am, 8cc. 

7i Mr^ — — 

No. XXX. 
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No. XXX. Letter from a Judge Advocate putting 
off a Court Martial, on account of the Indifpo- 
fition-of the Prefident. [Referred to Vol 11. p. 19. 

Sir. 

'T^HE court martial for the trial of ^ belonging to his 

Majefiy's fliip under your comjnand, being put off tiH 
Friday nexr, the 4t,h inftant^ on account of the indifpofition 
of the prefident — I am directed by him to acquaint you 
therewith, and to requeft you will pleafe to caufe ,the in<^ 
clofed notice to be delivered to the prifoner, and give di- 
reftions for the witnefles belonging to — — , to attend the 
court on board the , on Friday next, inftead of to- 
morrow at ten o'clock in the morning. 

I am, &c. 
^0 Captain ■ 



No, XXXI. Form of Minutes. 

[Referred to Vol. IL p. 21. 

Minutes of prsceedings at a court martial held on board his 
Majeftys fhip the Prudent^ at Spithead^ on the ith and 
^th days of November 1779. 

PRESENT, 

'TpHOMAS Burnett, Efq. commander of his Majefty'a scfticdi 1, 

(hip Prudent, and fenior captain of his MajeAy's ihips 
and veflels at Portfmoutb^ prefident. 

CAPTAINS. 



\ 
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CAPTAINS. 

Sam. Uvedalct Mark Robinfon^ 

Wm. Dickfon, R. Fanfhaw, 

Geo. Montagu, R. Rodney Bligh, 

Wm. Cumming, Tho. Lenox Frederick, 

Edw. Gamier, Walter Young •. 

The prtfener was brought into court, and the evidence 
and audience admitted* 

Read the order of the right hdnourable the lords com-* 
miflioQen of the admirahy, dated the third inflant, direfied 
to Captain Thomas Burnett, commander of his Majefty's 
fliip Prudent, and fenior captain of hts Majefty's (hips and 
veflels at Portfmotitfa and Spithead, to try Thomas Geary^ 
a marine belonging to his Majefiy's (hip Hydra, for wil- 
fully and malicioufly firmg at the ferjeant belonging to her, 
on the night of the 23d of June lafti when on duty, to (he 
endangering of his life, the ball having palled through his 
jacket. 

Then the members of the court and judge advocate, in 
open court, and before they proceeded to trial, refpefiively 
took thie oaths direSed by afl of parliament made and 
pafled in the 22d year of the reign of his late Majefty king 
George II. entitled, *< An a& for amending, explaining, 
*' and reducing into one a£t of parliament, the laws re- 
*^ lating to the government of his Majefty's (hips, veflfels, 
«' and forces by fca." 



* Should any of the eaptatns b« abfent 011 Ieave» or unable to attend 
through ill healthy it muft be inferted in the minutes immediately after the 
names of thofe prefent/thuss ** being all the captains of the poft (hips 
tc ,t ...^ except Captain — , of faia MajeAy^s (hip the •— -^ who il 
** abfent with leave from the lords commifiioners of the admiralty and 
** Captain — , of the .-— ^ who certified the prcfident his inability to 
** attend through ill health/* 

A letter 
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A letter jfroto .Captain Tbomjis Lloydi Utis commatickr 
of the Hydra^ ^o Sir Thoma* Pye, admiral of tkt White> 
&c. &c. Wdii read as fglbwsi vi^;. 

» 

I BEG leave to inform youi, &c. &c. &c. 

AH the evidences ' were ordered to withdraw ont of 
court, Except Lieutenant Rowley Bulteel, of the Hydxa» 
who was fworn. 

Court* , . • 

Anfwer. 

JLieutenant Bulteel ordered to withdraw. 

Serjeant Oliver Veale was next called into covrt^ aad 
fworn. 

Court* 

Anfwer. 

The prifoner aiked this witnefs no quefiions, the lattet 
withdrew* 

Lieutenant Bulteel was again <;alled in and interrogs^ed* 

Court. 

Anfwcr. ' 

The evidence in fupport of the charge being finilhedj 
f be prifoner was <:alle.d upon to in^.ke his defence9 which 
he did in the following words, viz. 

The fcrjeant, &c. 

The prifoner then defired that liis witne(fe( might bi 
cx|imined. 

Bryan Coile, private marine^ was accordingly (Woro. 

Prifoner. 

Anfwer. 

The evidence withdrew. 

The prifoner requefted Captain Lioyd to fpeak to hil 
^haraQen Captain Lloyd f^id, << I ocvcj heard any com« 

Vol.'. L C « *« plaint 
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'^ plaint againft him from any officer while under my com- 
.^^ mand, except for the offence, with which he ftands 
** charged. I never faw him dnink» nor was he ever pd- 
«* niflied for the offence.'* 

The prifoner having nothing further to offer iff Iris de- 
fencet the court was cleared and proceeded to defiberate 
upon and form the fentence. 

The court having carefully and deliberately weighed and 
confidered the evidence produced, and what the prifoner 
alleHged in his defence^ were of opinion that the charge 
had been fully proved ^, and that he fell under the iirft 
part of the 22d article, of an a£^ paffed in the 22d jearof 
his late Majeity king George II. for amending, explaining, 
and reducing into one ^d of parliament, the laws relating 
to the government of his Majefty's (hips, veffels apd forces 
by fea. In confequence thereof, the court adjudged the 
prifoner, Thomas Geary, to be hanged by the neck until 
lie is dead, at the yard-arm of fuch one of his Majefiy's 
fhips, and at fuch time as the lords commiflioners of the 
admiralty (hall direft. But in con{ideration of the good 
charader of the prifoner, and fome other favourable cir- 
cumftances, the court agreed to recommend him as a pro- 
per obje£k for mercy. 

The court was opened, audience admitted, and fentence 
paffed accordingly. 



* Peculiarities in the minutes when the charge has been proved, and 
the punUhment only corporal. ^ i. That the charge has been proved. 
2. That the punilhment to be inflicted on the prifoner for his oifence be 
corporal. And 3. <* That therefore the court adjudges the prifoner te 
** receive aoo lafhes on his bare back with a cat-of-nine-tails, alongfide of 
** fuch of his Maje%*s (hips and veflels at ■ ■■ , in fuch proportions 
** and at fuch times as the commander in chief of his Majeily*s (hips and 
^ veacls at -~— -i (ball direa.*' 

♦ 3 Minutes 
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,MtHufes of the proceedings of a cdurt martial ajpmtled tnd Scdionit 
held on hoard his Majejlfs Jbip Blenheim^ at St. Helens^ 
the day af FebrUar) 1783, for the trial of fFilliam 
Kifi^y feaman^ lehfiging to his Maje/ifsjbip Goliath^ for 

' defertitiriy viz. 

PRESENT, 

John Elliot, efq. cdmmodore slnd coiiimandel: df a fqua-^ 
dron of his Majefty'& (hips, prefidenh 

CAPTAINS. 
Ph]Iit> Affleck^ Stair Douglas, 

John Brown, Hon. George Berkeley; 

Thomas Lewes^ 
The prifoner being bftlught intb coUrf, and liudienc4( 
adttiit4ed^ the oHer of the right honourable the lords com- 
ihiifioners of the admiralty, dated the third infiaat, dire&ed 
to commodore John Elliot, Sec. at St. Helens, for the triat 
of William King, feaman, belonging to his Majefty'sfhip 
Goliath, for defenion^ was read^ the members of the court 
and judge advocate, then, mopen court, add before they 
proceeded to ttial, refpediiTely took the oath enjoined by 
a£): of parliament. The letter from Captain Sir Hyde 
Parker^ cohlmandei- 6f his Majefiy^s ihij^ Goliath (con- 
tainixlg the charges againft the prifonef), waft then read^ 
and all the Witnefles being ordered to withdraw and attend 
their examinations fepafately, they all withdrew accord* 
iiigly, except the firft to be fworn, and the court proceeded 
to trial as follows 1 

Evidence in fupport of the charge, ■ " ■ « ■ ^ of his Ma* 
jefty^s iliip the Goliath, fworn and exaitiined as follows : 
Court. 
Anfwer. 

The mufler-book of his Majefly's fhip Goliath, being 
produced to the courts the prifoner appeared to be run the 
day of January laft. 
•^ Cc a There 



jW A P P X IT D t x« No. XlXI« 

* • 

There being no other witnefles to examine in fiipportof 
the chargCi tl^e prifoner was aJked what he had to ofier in 
I^is defcncc.--Jhc defence refied here — The court was 
then cleared, and the judge advocate having read the mi- 
nutes, and the court having maturely confidered the whole^ 
agreed that the charge agatnft the prifoner is proved*. 
!•' That the pufiifliinent to be inflicted on him for his of- 
fence be corporal. And 3. That therefore, the court ad- 
judges the prifoner to receive 200 laQies on his bare back 
with a cat-of-nine-tails, alongCde of fuch of his Majefty'a 
ihips and veffels at St. Helens or Spitl)ead| in fuch propor- 
tions and at fuch times, as the prefent commander of a 
Iquadroa of his Majefty*s (hips ai St. Helens, or the com- 
mander in chief of his Majefty 's fhips and veffeis at Portf- 
mottth, (bail UnA, — The court was then openedy audience 
admitted^ and lentence pafled accordii^ly* 

SsAion |. Prtamhk h the Mimtfes of a Cwrt Martial affmfed hj a 

Jinior ojtcer meeting with jive or mmrefiipt tAroeut. 

[Referred to Vol. ll. p. li« 

AT a Court martial held on board his Majefly's ibip ■ 

in Liibon River, the ■■ ■ day of y by virtue of an aft 

of parliament pafTtd in theasd year of the reign of his Ma-^ 
jefiy king George the Second, intitttled« " An aft for 
** amending, explaining, and reducing into one aft of 
^ parlianrient, the laws relating to the government of his 
'* Majeily's ihips, veiTeis, and forces by Tea," empowering 
the fenknr oiEcer o[ any five or more of his Majefiy's 



4(.P«caliantietof minutes when tiK a^argt is not proved* 

•• That the charge is not proved, and did thereupon ad)ndj(c the pri« 

^ 'loner to be acquiued^ and murnMl to Ms propcrttatp, theiv to |brv« 

*< In his ibfmcr Aation." 

♦6 fti»P^ 
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ihips, ' which {hall happen to meet 10 fQineigQ P9rt&» ta 
old courts martial and prefide thereat. 

PRESENT, . 
John EUict; efquire, captain of bis M^jefiy's ibjlp E^^ar^ 
fenior officer and commander of hi$ Majefiy's fl^ipfi ^l;l4 
vefkh in the river Ta^us, prefident. 

CAPTAINS, &c, &c. 



No. XXXn. Cafe and Opinion refpeftmg the Le- 

gality of admitting a Profecutor as an Evidence 

, at a Court Martial [Referred, to VqI. IL p, ^7. 

Sir, Parffmouth^ Jan. J, I789i s«a«mi. 

/^APTA,IN Thomfon, commander of bis Majefty'sfl^ 
Edgar, being direfted by therr k>rdAip« fo aflenble a 
court martial for the trial of Mr. Charles TtM^dkaiy, lien* 
tenant of his M^jefty^s ftiip Thorn, on feveral chargot « 
reprerented in a letter from Ca^mtin Williana Tiiylor, her 
commander, to you, and a/nongft others for going ln.to the 
captaii)'s cabin v^hen alone' at tea, and calling liimfiBOiiiW 
dreland liar, which Captain' T^Ior can alone •^re^re/ and 
as Captain Tfaompfon ^ppreh^ds^ttiatthecburi may have a 
doubt pf the propriety of adfiitrihg' Captain Taylor togiv» 
his evidence, becaufe he is complainant, he hat direfiedm^ 
to ftaie the cafe to you, and to requeft you to move their 
lo'rdftiips' to lay t^he fame btefore fadi counfel as they IfaaH 
think proper, for arl opinion ^ the following queftion: ^ 

" Whether Captain Taylor*^ evidence under the above 
^^ circumftances ought to be admitted or not, and if it 
^* ought to be admitted, whether after he has been exa-* 
" mined, as is the cuftdm of courts martial to examine jthtt 
^ WUociRj fe|)arate)y and apart kqta each other, he can 
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t 

^* be permitted to remain in the court to conduft the pro- 
« fecution?'' 

Captain Thompfon means to aflfcmble the court martial 
en Monday morning next, and hopes to be favoured witi| 
an anfwer before that time. 

Sir, I am, &c. 
To Philip Stephens, Efy. 

OPINION. 
^•*^**** »• THE diftinfiion between the objcfliion to the compe- 
^i^^y> and objeAions to the credit of ^ witnefs, ba$ been 
long eflabli(faed, *and in pritpinal profecutions it is not a 
legal obje£lion to the competency qf a witnefs or to the 
admiflibllity of his evidence, that he is the profecutor, 
whatever pbje£lions t^ his credit may arife undef^ t)ie cir- 
cumftHnces of the cafe. 

The effb£t of the evi4ence when admitte4 an4 t|ie mode 
of conduAiog the prpfecuiion, muil J^e left to the judg- 
ment of the court* If the pr^flice of courts m^itial in 
cxan)ining witnefles feparately is fo qniverfal (hat it cannot 
be difpenfed with in any cafe ; I fuppofe that fome agent or 
attorney oo beJi^U of the prosecutor n^ay conduA the pror 
leaitioii> iphicb is ^veqr d^y^s pr^fliqe in pourts of law. 

If any doubt (bould be C9npeived by the jpdges of th^ 
court on the prppriefy, pf recpiying the evidence of ^ 
complainant, it may be proper to obferve, that the rule 
which is universal in civil actions that a plaii^tiff cannot be 
admitted as a witnefs in his own c^ufe, dof s not apply to 
criminal profecutioi^s, whi^h are alwa^ys fupppfed to be 
at the fuit of the crown, and pn behalf of the pubiic ; and 
therefore, pbje£lions from iaterefi, or for want of other 
evidence or circumflances to confirm the teilimony of a 
fingle witnefs, are objections only %o the cre<lit. 

Lincoln's Inn, Januarj lo, F. Q. CUST. 

1789, 
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No. XXXIII. Opimon of the Attorney and Solicitor 
Generals, and . the Honourable Hieneage Legge, ^ 
refpefiing the Number of Witneffcs to be exa- 
mined at, Courts Martiali Dated April 25, 1746. 

f^keferred to Vol. 11. p. 124. 

I N anfwer to the <|.ueftif^D in the letter tpiikfttiit^d to us, 
'^ we think the cou^t CbipuU not rei'ufe any^ witD^es, that 
are now ready to be examinedt if the pro^utors infift 
they are material. 

But as we are of opinion, it is in the power of the 
court t6 limit a certain time for copcluding the examina«* 
tjons, M[hat time that fliould be> muft depend upon ail the 
circumft^nces, of which the eourt can ooly be the judge. 

And w^ .think the profecutors fliottld be very careful not 

tp call too many to the fame fa^ls, which can only tend 

unneceflarily tp protrad the trial^j and finally to elude the • 

juftice of them» 

D. RYDER. 

W. MURRAY. 
HENEAGE "LEGGE, 
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No. XXXIV, Forms of various Sentences. 

Smtence of a court martial on Admiral Byngy and letter^ re^ S^ftlon i. 

commending him to mercy* 

[Referred to Vol. II. p. ^11. 

A T a court martial aflembled on board his Majefty's 

(hip Prince George, in Portfcnouth harbour^ upon 

the ayth of December 1756* and held every day aft^- 

wards (Sundays excepted,) till the 27th pf January 1757, 

inclufive,r. 

C c 4 PRESENT,. 



Vice Adtniral Snirtif jlieBdait, c ' 
s Rear Admiral HoHbotio^i '..'.* .1 
Rear Adn^iral If orrfni . . " :l ... 

Rear Admiral Sxodrick^ 

CAPTAINS. 
Holitiesi' ' * l>)uglsi», 

B03W, ' KeppcU 

Moorei Dennis* 

• The cdiirt, ptif fiWrit ib aVr '^rder from tlic lords cblnttiif* 
Soner# bf the Adrtiiratty ro Tite Admiral Smith, dated>, 
141b DtcertiH^r iyj*, J)rocccded tb enquire intd tht con- 
duft of the HonouraHe Jfohn Byng, admiral of ftd Bhw 
%adr6n 6P hh Majefty's fleet, iind to try hliA tij^dn & 
charge, that, durirtg <he fchgaj^eth^nt belweeh Ms iHajeAy's 
fleet under bis commai)d, and the fleet of thd Frefach king, 
on the S^pifi of May laft, he did withdraw, or keep back, 
9od did hot 46 his utmoft to take, fei^e, 2^nd deflroy 
the Ihips oT the French king, which it was his duty to 
have engaged, and to aflift fuch of his Majefty's Ihips 
91 were engaged in the aftion With the JTench (hips, 
which it was his duty to have aflifted; and for that 
be did not do his utmoft to reHeve St. Philip's Caftle, 
10 bis Majtfly ' s iflaitd of Mtia6rca| then beBeged by 
the forces of the Frenrh kitifi but a^ed contrary to, 
and in breach c^ his Majefty s command ; and having 

heard the evidence, and prifoncr's defence, and vpry ma- 
tCfrely atld thoroughly confidered the fame, they arc unani* 
nlOOfly 6f opinion, that he did hot do hii utinoft to retrieve 
Si. Phjlip*^s C<»ftle, and alfo, that during the engage'ment 
betWctin his Majeily's fleet und^r his command, and the 
fleet of the French king, on the 20th of May lafi, he did 
ficKt do hb ixtnioil tp takcj fei^c^ ait^ deflroy the Qiips of 



the French king, which h Wiis Mft' dirty t<i hate Mgaged'j 
and to affift fut^i of bis MajtAy'fi ftii]^»ai were tfttgtfgediii 
^ht with the Ffench (hips^ which it wa« hit duty to haT0 
afiiited ) Mid do th^efare unanimoofly agree> that be falfa 
under part of thft lath amcieof an a& 4»f pafiiaoieAt of 
the ^2d yenr df hit prefet^c Majefty^ f6r amenduigf explaii|i» 
it)g» ahd tedui^iti^ ihtd oneafl or p^rliahienv, the bw^ m)« 
lisitiiTg to the g^erntilent of hi$ Mdj^fty^s fliips^ veSels^ Mii' 
forces by fi^ ;• aAiJl as thai article pofitirely pn^cribci deatii) 
wittiotif atry altef iiative \6it to th^ cHrct^ibn of th6 t^rt^ 
utMifer any vianriatloti of circumftaiicesi 4be coiirf itt th^fe^ 
fore unanimoUfly adjudge the faid AdhAfal John Byiif fd 
be (hot to dt^kk, tit fucfa time and on board fuch ihip as 
the tords <4EMiimi4&oiier& (Ml dire^. 

But as it appeain by the evidence of Lord Robert Bertie, 
Captain Gardener, and ^ther ofiteiis oF ttie ftip) ^bA 
were near the perfon of the admirali v th^ait fibey. dtd ii^^)>er- 
ceive any backwardnefs in him during the a6lion, or any 
mark of fear or coiiiiiiion> either Ironi hh count^anse o^ 
behaviour but thM he faeftied to glw hrs orders oooly. and 
diftiti^Uy, and did not'feem wanting in 'perfonaicsnrage^ 
and from other ciltckimftances, the c^mrt do not beiieve 
^t his mifcondufl arofe either from cowardice or difafifec^ 
tion^ and do therefore uoanimoufly think it their duty 
moil earneflly to recommend him as a proper ot{jf;£l of 
Biercy. 

Signed by all the Members 
. compofingtiie Court.. 

* 

^0 tbi Right HonouraHe 4he Lords Commffiimrs \f the section a« 

Admralty, 

[Referred -to Vot. M. p. 211. 

WE the imd^rMrritten, the prefidem and mfemben of the 
pourt ttiarriai, affcttibled for the tfisrtof Admiral Byng> be-' 
}icye it onnecefTary to inform your, lordlhipsj that in the 

whole 
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Whote courie of this long trial, fare have done our utmoil 
endeavour to come at truths, and to do .the Ari<3:eft juftice 
to our countrjr and the prifoner ^ but we cannot help laying 
the diflreffes of our minds before your lordihips oo this 
occafion, in finding ourfelves und^r ai oe^iTny of con- 
demning a man tp death, froip tlu: great fe verity of 
the 12th article of war, part of which he falls under, 
tod which admits of no ,9iitigatipn, ev^ .if it (hould be 
^inniitted by an error in judgment only*, and therefore. 
X i^Ti our iconfciences fake, as well as in juftiqe to the pri* 
fener, we pray your lonKhips, in the mofi earneftioapner^ 
to i^commend him to his Majedy's clemency, 
i We are, &c» 

Signed by all the Members of the 
Court Martial^ 
S$. Gefirgif P$rifmouib Harbour ^ 

V 

S^aipfi 3* SpiiiWSi rf a court martial on twenty feamen belonging to bis 
' Mi^fs fl)ip Uarcijfus^ for mutiny and /edition ; Jix of 
, pfhom ^juere orderod for e^ecution^ tufo corporally funijhed^ 
! and the others acquitted* [Referred to p. 266, 

At a court martial aflembled on board his Majefty's fiiip 
Aflurance, in the North River, New York, the i8tb, 
apd Jield by feveral adjournments, the 20th, 91ft, %tA^ 
a^if 2^th, and 25th days of May 178:^. 

PRESENT, 
Captain Elliot Salter, prefidentt 

CAPTAINS. 
K, Biggs, Jn, Baiely, 

Chr. Mafon, Wm. Swiney, 

David Graves, Matthew Squires. 

, The court (being duly fworn according jto a£l of parlia- 
ment)! in purfuance of jui order from Robert Digby, 

efquire, 
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«fquire, rear admiral of the Red, and commander in chiel 
of his Majefty's (hips and veflels in North America^ di-* 
re£led to £Iiiot Salter, efqiiire, captain of bis Majefty's 
fhip Santa Margarita, proceeded to the feparare trials of 
Hamilton Wood, Thomas Crandon^ Jofiah Mar(ba1, Rorr . 
bert Wifely, and Francis Rae, belonging to his Majefty'i 
ihip Narciflus, for making feveral mutinous affemblies, and 
uttering words of fedition and mutiny, and endeavouring 
to perfuade the Oiip's company to rife oti captain £d wards 
^d his officers, anddifpoflefs them of their command aad 
authority in the NarcifluSf and to carry her into fome rebel 
port ; alfo Owen Cooper, Thomas SpHtman, 'John Simp- 
fon, James- Bryan, Thomas Hogan, Peter Delaney, James 
Young, Thomas Oallachan, David Brett, Jonathan Majisr^ 
Lucas Cabbanne, John Jewel, Daniel Obrien, Apibony 
Moffets, and Morris Bryan, for. being prefent at the faid 
mutinous aflembliea, and concealing traiterous defigns ^and 
having heard read the charge exhibited against themi in n. 
letter from captain Edwards, of his Majefty's faid (hip 
NarciflTus, to Rear Admiral Digby^ as wefl ^& the evidence 
in fupport of the faid enlarge, aod alfo what thp prifoncfa 
had to offer in their own.d^ence fipfpeElively ; and havinjg 
maturely and deliberately conGdered the whole and every 
l^rt thereof, with the naoft minute attentiQii ; the court 
IS. of opinion, That the charge is biMy proved againft the 
ijlid. Hamilton Wood^ Thomas Cr^ndon^ JoGah Mar(ball| 
Frai^cU ^ae, Qwer^ Copper, and Thomas Splitinan ; that 
it is in part proved againil Robert Wif^^jy and Peter Der 
laney, and that it is no^ proved againfi John Simpfon^ 
Jame^ Bryan^ Thomas Hogan, Jame^ Young, Thoma^ 
Gallaqhan, David Brett, Jonathan Major, Lucas CabbannCt 
John Jewelj Daniel Qbrien, Anthony Moffets, and Morris 
9>yao \ the court doth therefore adjudge the following 
punifho^epti viz.. The f^id ^lamilton Wood, Thomas 

» Orandoni 
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Crmdon> Jofiah Marfliall» Francif Rae^ Owen Cooper^ 
aDd Thomas Splkman, to be baaged by the necJts until 
they are dead, at the yard-arms of his MsgeAy's faid Ihip 
Narcifltisy and at fiicfa time as the coflomaoder in chief of 
bis Majefty't (hips and veffels at the port (batl difeft, and 
the body of the Taid Hamilton Wood to be afterwards.hung 
. in chains^ in the moft confpicuous placet the comoaaoder in 
chief flial) think proper todired. That Robert Wifely 
(ball recciTO 500 lafbet, and Peter Delaney QidH receive 
lepo laAes with a cat-of-nine- tails on their bare backSf 
alongfide of fuch ihips, and at fuch times, 'in fuch propor- 
tions, as the commander in chief (bail think proper; and 
Aty are heretyy. leotenced to fuifer accordingly. Aad the 
oeurt doth acquit John Simpfon, James Bryms'Tboaiaf 
H^n, James Young, Thomas GaUacfiaa, Difid Brett» 
fomehah Major, Lucas Cabbanne, John Jewel, Daniel 
Ubrien, Anthony MoflSets, and Mortis Bryan, and they 
Jre*herrty acquitted accordingly. 
^' - Signed by the coart. 

Appmnfed hy the tenrt H extcuti fii iffic^ -■ ■ . 
'tf Judge Advocate on the occafim* 

Section 4. Sentence af didth ^n Mr. Bet^nUn Lee^ majle/imaie &f th$ 

• Marlhrwgh. 

At a court martial' aflemMed on board hrs Majefly's fliip 
' Batflefar, in Pbrt Rbyai harbour, Jamaica, on Friday 
." lbe7th'of Inarch, 1783. 

* ■ y' PRESENT,- 
'The Right Honourable Samuel Lord Hood, rearadnriral 
of thelJlue, 8cc^ tec. prefident. 

• ■': '■';. ■ ' "'CAPTAINS, &c>- ■ 

*' Tlie. court bein^ duly fworuj fupyrfuantc of an order 
^ {fom JoIJiua Rowley, efq'»ire, rear aJmirJil^of the Red,. 

^*- '■' '• ' ' an4 
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aad commander in diicf of his Majefly's (hipsi and vefliiU 

employed and to be employed at and about Jamaica^ and 

dated the 3d day of March 17839 and directed to the 

Kight Honourable Samuel Lord Hood^ rear admiral of the 

Blue, &C; proceeded to try Mr. Benjamin Lee, mailer's 

inate of his Majefiy's fliip Marlborough, for behaving in a 

jriotous m^nqipr, and infuhing Lieutenant Triftram HilU 

inan» fourth lieutenant of the faid fiiip» on the night of 

the 2d of March 1783, when in the execution of hit 

office ; and having heard the evidence on the part of the 

prorecution> and that of the prifooer^ and very 'ferioufly 

and maturely coafidered the fame, ^reof opinion, that 

the charge againft the prifoner is fully proved. The court 

do therefore adjudge the faid Mr. Benjamin Lee to be 

hanged by the neck until he is dead, at the yard-arm of 

fuchoFhisMajeity's (hips, and at fuch rime as (hall be di*- 

xcEtcd by the commander in chief of his Majefty's {hips 

and vefiels at this port, and the faid 'Mr. Benjamin Lee 

it hereby fentenced to be hange^l by th^ neck until he it 

dead accordingly. 

Signed by the court. 

A. B. appointed hy the court to execute the 

office of Judge Advocate on the occafion. 

Sentence on a Jeaman for abujtng the fecond lieutenant of a section 5^ 
jhip^ alfo ordering two fe amen ^ who wire examified as wit^ 
neffesy to bt imprifoned for prevaric&tlon. 

[Referred to VoLIL p. r4i. 

At a court martial held, Sec. 
The court, in purfuance of an order from the right 
tonourable the lords commiflTioners of the Admiralty, dared 

the 3d of May \^^ly and direfted to Captain ^^•— 

of his Majefty's (hip ■ . ■ ■ and f^nior officer next to 

Captain ■' • m „ , of his Majefty's (Hips and veficls- at 

Plj mouthy 
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Plymoutht proceeded to tty William Owen, a feaman be^ 
longing CO bis Majefty's (hip Albion^ for having abttFed, in 
the groflcft and moft oitenfive terms. Sir George Home, 
iecond lieutenant of that flitp^ and for having quitted the 
yaul, to which he belonged, without the permiffiori of the 
coxfwain, and not returning to him on his commanding 
him fo to do, and having heard the witnefleSi produced on 
the part of the' crown, in fupport of the charge, and what 
the prifoner had to alledge in his defencei and having ma- 
turely and deliberately weighed and confidered the whole, 
the court is of opinion, that the charges hare been proved 
againft the prifoner ; and doth, from the circumftances of 
the cafe, adjudge him to receive 50 lathes on bis bare back 
with a cat-of-nine-tails, on board the faid fliip Albion, at 
fuch time, and in fuch manner, as the commanding officer 
of the faid (hip Albion for the time being (hall appoint ; 
and the fatd William Owen is hereby ordered robe puniflied 
accordingly. 

And it appearing to the court that A. B. and C4 D. twd 
feamen belonging to his Majefty's (hip K, who were pro-* 
dttced as witneffes, and fworo, and examined on the faid 
trial, did, in the courfe of their feveral examination^^ 
prevaricate in this evidence ; the court doth order them 
feverally to be imprifoned in the Maifhalfea, for the tertn 

of three months. 

Signed by the courts 

Section 6. Sentence of a court martial on a midjbifmany wherein he is 
reprimanded for having been diforderly when a prifoner at 
large y and which Was the grounds of an action againft the 
captain. [Referred to Vol. II. p. 15^ 

At a court martial held, &c. 

THE court in purfuance of an order, 8cc. proceeded 
fo the trial of Thomas Crawford, belonging to hi>Maje(ly'9 

aip 
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flnp the Emerald, for having behaved to Captain Knell 
of the faid (hip with contempt, difobeyed his orders, an^ 
a6^d in' a quarrelfome, diforderly mann^r«r And having 
firidly examined the evidence in fupport of the charge, as 
veil as heard what the prifoner had to oifer in his defence^ 
and very matorely confidered the ivhole, the court is of 
opinion, that the charge is proved in part» Be having hem 
dijirderly when a prifoner at large \ but in coniideration of his 
long confinement, they do only adjudge the faid Thomas 
Crawford to be reprimanded, and he is hereby reprimanded 
accordingly. 

Signed by the court. • 

r 

Sentence of a Court Martial on Admiral KeppeL Section 7* 

At a court ipartial afiembled on board his Majefty's (hip 
Britannia^ in Portfmouth harbour, the 7 th January 17791 
and held by adjournment at the houfe of the governor 
of his Majefty's garrifoq at Portfmouth, every day after- 
wards (Sundays excepted), till the 11 th February 17791 
inclufive. 

PRESENT, .! 

Sir Thomas Pye, admiral of the White, prefident. 
Matthew Buckle, efquire, vice admiral of the Red, tiU 

the clofe of the fixth day, when he became unable to con* 

tinue his attendance on account of ficknefs. 

John Montagu, efquire, vice admiral of the Red. 

Marriot Arbuthnot, efq. ^ j • 1 c .y. wrw.^ 

Robert Roddam, efq. / '^»' •^°*'^*'» ^^ *^ Whitfc. 

CAPTAINS. 

M. Milbank, . F. S. Drak«, 

Taylor Penny, J. Moutray, 

Wm. Benner, Adam Duncan, 

Ph. 8^o;eIer, J. Cranftoun. 

Tl» 



Tie iamtf pdrflitpt to an order from the right bonouFi' 
able. the lordi coniinilltoners of the Admtraky, dated 
the gift December lyfBi and direded to Sir Thcmaa 
Pfe, proceeded to enquire into a charge eRhtbhed by Vice 
Admtnil Sir Hugh PaltiTer, againft the Honourable Adroi- 
tal KeppeU for mtfcondu^i and negle6l ^' duty en the 
tfth and 28th of July 1778, in fundry inibnces^ as men-* 
liened in a paper which accompanied the faid order, and 
ao try bim for the fame ; and the court having heard the 
trideneei and the prifontr's defence, and maturely and &*• 
rioufly confidered the >vhoIe, are of opinion» that the 
charge^ it malicious and ill-founded, it having appeared 
that the faid admiral, fo far from having, by mifcondud 
and negle£t of duty, on the days therein alluded to, loft 
opportunity of rendering eflential fervice to the (late, and 
Aereby tamifhing the honour of the Britifh navy, be- 
haved as became a judicious, brave, and experienced 
oflBcer. 

The court do therefore unaninioufly adc? honourably ac- 
quit the faid Admiral AuguAus Keppel of the feveral arti« 
cles contained in the charge againft him, -and be is hereby 
fully and honourably acquitted accordingly. 

. Signed by the court. 
G. J. Judgi Advocate. 

flbfiion t, Sifiteme of honwrahk acquittal $n the Hofiourable Captain 

Thomas Pakenham^ commander of the Crefcenty 0nd his 
officers andjhip*s company. 

* At a court martial afTemblerl, and held on board his Ma« 
jelly's ihip Warfpite, in Portfrnoiitb Harbour^ on Moo** 
day, July 30, 1781. 

PRESENT. 
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PRESENT. 
Captain Richard Onflow, commander of his Majefty'^s 
(hip Bellona, and fecond officer in command of his Md- 
jcfty's (hips at Ponfmouth, prefident* 

CAPTAINS* 
Ben. Caldwell^ C. Buckner^ 

Ant. Huqt) Hon. C. Phipp^^ ■» 

Rob. Man, * Chr. Mafon, 

Math. Squire^ Rt. Hon. Lord Hervey. 

John Knowles, ' 

The court, in purfuance of an order from thccommif- 
fioners for executing the office of loid high admiral of 
Great Britain and Ireland^ &c. dated the 26th of this prefent 
month Julyi proceeded to enquire into the conduft of the 
Honourable Captain Thomas Pakenham, commander of 
his Majefty's late (hip the Crefcenr, and fuch of the com- 
pany as were on board her at the time (be (Iruck to the 
Dutch frigate, and into the conduft of lieutenant John 
Biigb, and fuch of the company of the faid jhip Crefcent 
as were on board her at the^ime (he was afterwards taken 
by the Frepch frigate, and to try them refpeftively for the 
fame accordingly. The court are unanimoufly of opinion 
that the Honourable Captain Thomas Pakenham, through- 
out the aftion, in a variety of inftanees, behaved with the 
cooleft and ableft judgmeht, and with the firmeft and moft 
determined refolurion, and that he did rfot (Irike the Cre- 
fcent's colours, until (he was totally unable to make the 
fmalleft defence. The court do therefore unanimoufly 
adjudge that the Honourable Captain Thomas Pakenham 
be honourably acquitted, and he is hereby unanimoufly 
antl honourably acquitted accordingly. The court cannot 
difmifs Captain Pakenham, without exprelTing their admi- 
ration of his condu£): on this occafion, wherein he has 
inanifefted the (kill of an able and judicious feaman, and 
Vol- I. D d the 
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the Intrepidity of a gallant officer ; and from the great and 
extraordinary number of the killed and wounded on board 
the Crefcent, as well as the fiate (he was in at the time of 
furrender, the court exprefs the higheft approbation of the 
fupport given by the officers and men of the Crefcent to 
their captain^ and of their courage and Aeadinefs during 
the a£lion» a circum&ance that^ while it refle&s high ho- 
nour on them, does no lefs credit and honour to the difci- 
pline kept by Captain Pakenham; and do therefore unani- 
moufly and honourably acquit the faid officers and (hip's 
company, and they are hereby unanimoufly and honour- 
ably acquitted accordingly ; and it appears to the court 
that the Crefcent, being left by herfelf, having few men, 
and being in a very difabled ftate, (he was in nd condition 
to defend herfelf againil two fuch large frigates, and that 
Lieutenant Bligh, the officers and (hip's company, did 
their utmofl to preferve the king's (hip from the enemy, and 
do therefore unanimoufly adjudge that they be honourably 
acquitted, and they are hereby unanimoufly and honour- 
ably Acquitted accordingly. 

Signed by the court. 
ff^. H. Bftte/worth^ 
yudge Advocate on this occajion* 

Section 9* Sentence of a court martial on Mr. John JVardeUy mafter of hit 
Majefty's armed tranfport Cyrus^ for drunkennefsy fcanda* 
louSy infamousy and un-officer-like behaviour* 

AT a court martial, &c. 

PRESENT, 
Edmund Affleck, efq. commodore, &c. pre(ident« 

CAPTAINS, &c. 
The court (being all duly fworn) in purfuancc of an 
order, &c. dated the 24th inHant, Sec. • proceeded to the 
trial of Mr. John Wsrdellj maAer of his Majefty's armed 

tranfport 
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tranfport Cyrus, for having been guilty of drunkenneft 
and incapacity, and fcandalous, infamous, and un-officer- 
. like behaviour, when commanding officer after the death of 
Lieutenant James Turner ; and having heard the witneflTes 
produced oh the part of the crown, in fupport of the 
charge, and what the prifoner had to fay in his defence, 
and very maturely confidered the whole, the court is of 
opinion, that the charge is fully proved ; and do therefore 
adjudge the faid Mr, John Wardell to be broke as raafler 
of the faid armed trasfport, and rendered incapable in fu- 
ture of holding any employment or office of truft in his 
Majcfty*s naval fervice, and he is hereby fentenc^d accord- 
ingly. 

Signed by the court. 

Sentence of a court martial held on John Sutherland^ for being Section io» 
the cauje of the death of James Fitzgerald^ a marine be-^ 
longing to his Majefiys fliip Grana. 

AT a court, &c. 

PRESENT/ 
Edmund AfReck, efq. commodore, &c. prefiJent. 

CAPTAINS, &c* 

The court, in purfuance of an order, &c. proceeded to 
the trial of James Sutherland, a feaman belonging to his 
Majefty's (hip Gratia, for being the caufe of the death of 
James Fitzgerald, a marine belongitlg to the faid (hip, ia a 
fcufflc on the evening of the 26th ot June laft ; and having 
heard the evidence on behalf of the crown, and what the 
prifoner had to offer in his defence, ani very maturely con- 
fidered the whole, the court is of opinion, that no marks 
of violence whatever appearing on the flrift examination 
of the head and body of the deceafed, to afcertain a blow 

D da giveo 
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given by the prifoner to be the oecafion of his death, and 

although the death of the faid James Fitzgerald might enfue 

in the TcuiRe between the prifoner and him by his fall or 

otherwife, they do acquit the faid John Sutherland of all 

murder or intention of murder whatfoever, and he is 

hereby acquitted accordingly. 

Signed by the court. 

Sedion ii. Sentence of a naval court martial »n Mr. Hugh Atkins Reidy 
Jecond mate of the Honourable Ea/i India Company'*! Jbip 
King George^ carrying a letter of marque^ for mutinous 
behaviour, difohedience of orders^ and contempt to Mr. 
Richard Colnett, her commander^ and infulting him in the 
execution of his duty onjbore at Cafe Town. 

[Referred to Vol. I. p. i86. 

• 

AT a court martial afiembled and held on board his Ma- 
jefly's (hip Stately, in Table Bay, Cape of Good Hope, oh 
Tucfday the i6th day of January 1798, and by adjourn- 
ment the next day. 

PRESENT, CAPTAINS- 

Valentine Edwards, efq. prefident. 
John Plborn, Andrew Tod, 

John William Spranger, Thomas Alexander. 

The court, in purfuance of an order from Thomas 
Pringle, e(q. rear admiral of the Red, and commander in 
chief of his Majefiy's (hips and vedels employed and to be 
employed at the Cape of Good Hope and feas adjacent, 
&c. &c. and directed to Valentine Edwards, efq. captain 
of his Majefty^s (hip Sceptre, and fecond ofEcer in the com- 
mand of his Majefiy's (hips and vefftU in Table Bay ; pro- 
ceeded t(^ try Mr. Hugh Atkins Reid, fecond mate of the 
Honourable Eaft India Company's (hip King George, (car- 
rying a letter of marque), for having on the 22d day of De- 
cember lad been guilty of mutinous behaviour, difohedience 

of 
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of orders, and contempt to Mr. Richard Colnett, com- 
mander of the faid (hip, and alfo for having on the ninth 
inftant infuhed the faid Mr. Richard Coinett, when in the 
execution of his duty on (hore at Cape Town, b^ uiing 
reproachful and provoking fpeeches, and for ilriking him; 
and having heard the witnefTes produced on the part of the 
profecutor in fupport of the charges, and thofe produced 
by the prifbner in his defence, and. having maturely and 
deliberately weighed and confidered the whole, the court 
is of opinion, that the firil part of the charges are proved 
againft the prifoner ; and the court are further of opinion, 
that the laft article of charge, viz. in ufing reproachful 
and provoking fpeeches, and ilriking his commander^ 
whilft a3ual|)r employed in the execution of his duty on 
ifaore, is fully proved; but, as the claufe of the a£l: of par<« 
liament which fubjefis the officers and men ferving in let- 
ters of .marque, or privateers, to naval difcipline, ex- 
prefsly ftates that all offenders (hall be confined on board 
fuch (hips until application can be made for a court mar- 
tial^ the court confider themfelves reftrained from pa (Ting 
the fentence of death, pofitively annexed to a breach of the 
22d article of war, which fays, ^< If any officer, marine, 
<<'or foldier, or other perfon in the fleet, ihall firike his 
*< fuperior officer, or draw, or lift up any weapon againft 
<< him, being in the execution of his office, on any pre- 
•* tence whatfoQver, every fuch perfon being convidied of 
*^ any fuch offence by the fentence of a court martial, 
« (hall fuffer death.*' By Mr. Reid's having been per- 
mitted when a prifoner to quit the (hip, and remain on 
fliore, the court doth therefore only adjudge the faid Mr. 
Hugh Atkins Reid to be imprifoned two years in the prifon 
of the Mar(halfea Court, fuch imprifonment to Commence 
on board the Hon. Eaft India Company's (hip King George, 
from the date of this fentencetmtil the arrival of the faid 

Dd3 Clip 
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ftip in any port of Great Britain, fron) whence the pri- 
foncr can be fent in fecurity to the prifon of the faid Mar- 
flialfea Court ; and the faid Mr. Hugh Atkins Reid is 
hereby fo fentenced to be /////rz/iy/^^ accordingly. 

f^al. Edwards f 
OJborn^ 
(Signed) \ A. Tod^ 

J. IV. Spranger^ 
.2". Alexander. 
Signed T, Taitf jfudge Advocate 

Grave/end^ llth July 1798. 

Received the body of the within naoied Mr. Hugh Atkins 

Reid into my cullody» purCuant to orders from my lords 

commiilioners of the admirahy, dated the 9|th indant, tq 

be carried to the Marlhalfca prifon, 

RICHARD PEEN, 

Deputy MarQial. 




No. XXXV. • Letter from the Secretary of the 
Admiralty, relative to the Inconveniencies at- 
tending the Sentences of Courts Martial, naming 
particular Ships for Execution. 

[[Referred to Vol. IL p. 248. 

Sir, Admiralty-office^ Feb. 14, 1742. 

T HAVE received and read to my lords commiffioners 

of the admiralty, your letter of yefterday's date, in- 

cloHng the fentence and proceedings of a court martial 

held the fourth inftant, o^ board the Shrewfbury, on 

Lawrence 
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. ft 

Lawrence Gandy) and William Stalton> for defertion, and 
their lordfliips obferving that the court names the particular 
(hip on board which they are to fuffer death ; I am com- 
manded to acquaint you, that they think the fame may be 
liable to many inconveniencies, and that it ihould rather be 
left general, to fuffer on board any of his Majefty's fhips 
the prefident thinks lit. As an initance of which I am to 
inform you, that a feaman being lately condemned at a 
court martia^l held at Plymouth, to fuffer death, and to be 
executed on board his Majefty's fhip the Nonfuch, and the 
fervice requiring the immediate (ailing of the faid (hip, 
there was not time to procure his Maje(ly's ronfent to 
the execution before (he went to fea. 

I am. See. 

J. CORBETT. 
fi&* AtkinSj Portsmouth ^ 



No. XXXVI. Cafe and Opinion relative to Peter 
Finley, lateBoatfwain of the Ferret (who had been 
ordered to ferve as a Seaman on board the Iphi- 
genia), for ftabbing Mr. Bruton, Matter's Mate, 
pf the Ferret Sloop. 

[Referred to Vol. II. p. 244. 247. 

CASE. 

Th^ following is a copy of the fentence' of a court martial held Se^ion 
on board his Majejiys Jbip Cumberland^ in Hamoaze^ on 
the 2^d of March 1791, viz. 

'T'HE court, in purfuance of an order ft-om-the right 

honourable the lords commiflTioners of the admiralty, 

dated the j8t|]f of March 1791, and direfted to John Mac- 

Dd4 bride. 
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bridcj cfq. captain of bis Majefly's (hip Cumberland, fe- 
cona officer in the command of his Majefty's fliips and 
veflels at Plymouth, being duly fworn, proceeded to try 
Peter Finley, on a charge exhibited againft him by Cap- 
tain Nowel, of his Maje fly's floop Ferret, reprefenting that 
Peter Finley, late boatfwain of the faid floop^ who had been 
ordered to fenre in his Majefi)* 's^ (hip Iphigenia, came on 
board the floop on the 26tb of February lafti for his cloaths, 
when Mr. IJruton, the mailer's mate, having made up to 
fpeak to bim« he the faid Finley, gave him a violent ftab 
with a long knife or dirk^ which he bad concealed under 
his coat» as fuppofed, for that purpofe. 

The court having heard the evidence in fupportof the 
charge, as well as what the prifoncr had: to offer in his de- 
fence, and maturely and deliberately confidered the fame, is 
of opinion that the charge is fully proi^cd.againiL the faid 
Peter Finley. 

And they do therefore adjudge the faid Peter Finley to 
fuSer death, by being hanged by the neck until he is dead, 
on board his Majefty's ilopp Ferret, in. Hamoaze, at fuch 

time a3 the right honourable the lords-qommifliofiers of the 
admirahy (ball dired^ andhc is he|-ebjF,adrjudi^d,to fufi^r 
death accordingly^ 

Signed as ufual, by all the members compo(ing 
the co.urr, andalfo by .the perfon who officiated 
as deputy judge advocate on the occafion. 

In the a£J efthe I2d ofGe$rge the Stcsnd, chap. 33. is csn^ 
tawd the following %%d Article of fV&r^ Wx* 

«' IF any officer, mariner, foldier, or other perfon in the 
♦^ ^tsXy P)a]l flrile any ofhisfuperior officers^ or draw, or offer 
" to draw, or lifrup any weaponr againft him, being in the 
«« execution of his office^ on any pretence whatfoever, every 

«* pcrfou 
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** perfon fo offending, being convifted of any fuch offence by 
<* the fencence of a court martial, (hali fuffer death ; and if 
*< any officer, marinsr^ foldier, or other perfon in the fleet, 
« ihall prefume to quarrel with any of his fuperior officers, 
•* Seing in the execution of his office^ or (hall difobey any 
** lawful command of any of his fuperior officer^, every* 
<< fuch perfon, being convided of any fuch offence by the 
<< feutence of a court martial, fhall fuffer death, or fuch 
*< other punifliment as ihall, according to the nature and 
^< degree of his offence, be inflicted upon him by the feo* 
** tence of a court martial/' 

The lords commiffioners of the admiralty have been 
pleafed to dire£): this cafe to be laid before their counfel for 
his opinion; whether Mr: Bruton, the perfon ftabbed by 
the prifoner, was his fuperior officer, within the fpirit, ^rue 
intent, and meaning of the faid 12^ article of war, not- 
withftanding they belonged to different ihips at the time 
the offence was committed } 

And upon the whole, whether the faid Sentence, paffed 
upon the prifoner, may with propriety be carried into exe«* 
cution ? 

Vide the 23d and 36tb articles of war (contatned in the 
faine a6l of parliament), alfo the minutes of the faid court 
martial which are left herewith. 

OPINION. 
The rule of law, that penal flatutes are not to be ex- Sectfon*; 
tended by equity, is fo general, and the cafes in which 
judges have fcrupuloufly adhered to the drift letter of fiich 
ftatutes in favour of life, are fo numerous, that, from what 
appears in the title of the minutes, and the charge as dated 
in the fentence of the court martial, I think that Mr. Bru- 
toa was not the prifooer's fuperior officer in the execution 
of hia office, according to the Arid letter of the 2%ii article 

of 
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of waft and that he would oot be confidered as coining 
within that defcriptioD in a court of law : but I do not 
conceive it poflible to form any judgment on the latter part 
of this queilion \ as the fentence of the court martial does 
not fpecify on what articles of war the adjudication i^ 
founded. There is no article applicable to the prefent 
cafe, in which the punifliment of death is exprefsiy men- 
ttonedi but the 22d ; and there are only two other articles 
which cari by any conftruftion be applied to this cafe ; the 
23d article, if applicable to it, authorizes fuch punifliment 
as the offence (hall deferve, and the court martial might 
be well warranted in an opinion that the prifoner's offence 
deferved the uUimum fuppUcium ; bi^t I know no inftance, 
in which a difcretionary power has been exercifed to that 
extent, where the offence has not been capital by the com- 
mon law, or made fo by aft of parliament. The prifoner's 
offentte is certainly of fuch a nature as to deferve the fe- 
vereft punifliment which is authorized by law : it is what 
. the parliament have particularly taken notice of, and pafTed 
an aft to prevent, by i James I. chap. 8. commonly 
known by the ftatute of ftabbing, but they did not make it 
capital unlefs the perfon flabbed fliould die wiihin fix 
months. The 36th article of war comprehends generally 
all other offences not capital, and refers to the ufage at 
fea ; but no precedent is fliewn, nor is it likely that there 
fhould be any, that a capital punifliment has been adjudged 
for an offence not capital. There arc therefore two diffi»- 
culties in this cafe, which appear to ipe of the greatefi im* 
portance* 

First, The legality of the fentence which is worthy 
of the confideralion of the higheli legal authority. And, 

Secondly, The propriety of carrying the fentence into 
execution, which, as the grounds of it are not difclofed, 

louft 
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mud be left to the judgment of thofe minifters who arp 
properly obferved by Mr. Jullice Fofter to be appointed 
by th^ crown for the ends of public jullice. 

'(Signed) F. C. CUST, 
April 2^ l']^!. 



Ko. XXXVII. Admiralty Order of Reprieve and 
Pardon. [Referred to Vol. 11. p. 272. 

By the CommiJJloners for executing the Office of Lord High 
Admiral ef Greqt Briiain and Ireland^ ^c. i^c. 

TT7HEREAS, by our warrant of ycfterday's date, you secret, 
were diredied to caufe the fentence of death pafled m s.) 
by a court martial on Samuel Ball and Michael Swinney^ * 
belonging to his Majefly's fhip Rainbow, for defertion, 
to be carried into execution on Thurfday the 2ift of this 
month : And whereas the King hath been mod gracioufly 
pleafed to extend his royal mercy to the faid Samuel Ball 
and Michiel Swinney, and to (ignify his pleafure that they 
(hould be pardoned ; but that, in order to imprint on their 
roinds a tailing remembrance of the crime, for which their 
lives have been fo juftly forfeited, the fame (hould not be 
made known to them until the day appointed for their exe- 
cution ; you are hereby required and diredied to keep the 
whole of this order extremely fecret, until the faid Samuel 
Ball and Michael Swinney (hall, on that day, be brought 
upon deck, and every thing (hall be prepared for their 
ej^ecution agreeable to the cullom of the navy, and then 
you are to make known to them his Majeily's pleafure 
above mentioned, and to releafe them from their confine- 
fluent ; letting them know at the fame time how unmerited 

and 
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and undeferved on their parts this mark of the King's cle« 
mency and goodnefs is^ and therefore how incumbent on 
ihem it will be to avoids for the remainder of their lives, 
every offence that may again expofe them to fo great and 
manifefi a hazard as that which they have fo providentially 
cfcapedy as the contrary will inevitably deprive them of 
every chance of forgivenefs again. And having fo done, 
yoti are to fend them back to their duty on board the 
Riiinbowy where they are to (Continue to feirve as part of 
the complement till further order ; for which this (hall be 
your warrant. Given under our hands and the feal of the 
office of admiralty, this J 5 th of November J 7 7 1 • 

J. BULLER, 
PALMERSTONE, 
A. HENRY. 
yi Thomas Pye^ Efq. vice 
admiral of the ReJf and 
iemmander in chief of his 
Majefif s fhips andveffeU 
Portfmouth. 

By command of their lordfhips, 

Philip Stephens. 



No, XXXVIII. To remit Punifliment. 

[Referred to Vol. II. p* 272,^ 

Sir, Admiraltj-officey May 17, 1780. 

T HAVE communicated' to my lords commifSoners of 

• the admiralty your letter of yefterday*s date, informing 

them^ that as the two feamen, named in the margin, had 

been fentenced by a court martial to receive 5O0 laflies for 

mutinoi^ 
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mutinous behaviour on board the Invincible, you had e^c- 
cufed one half of the punilhment to be inflifted upon them, 
and recommending them, for the reafons therein mentioned, 
as objefis deferving their lordfliips' pardon ; in return, I 
am commanded by their lordfhips to (igoify their 'dire£lion 
to you to remit the remainder of their punilhment, 

PHILIP STEPHENS. 
Admiral Sir Thomas Pye. 



No: XXXIX. Corporal Pumfhment. 

[Referred to Vol. II. p. 2^^^. 

Orders for carrying corporal punijhment into execution. 

To the Captain of the Flag Ship. 
By, &c. 

A COURT martial, held the inftant, having fen- S«aum !• 

tenced to receive 300 lafhes on his bare back 

with a cat-of-nine-tails, alongfide of fuch of his Majefty's 
ihips and veffels at this port, at fuch times and in fuch 
proportions as (hall be direfted by the commanding officer 
of the faid (hips and veffels for the time being : 

You are hereby required and direfted to hoift a yellow 
flag at the foretopmafthead of his Majefty^s (hip under 
your command, and fire a gun at nine o'clock to-morrow 
morning, as a fignal for the boats of the fleet to affemblc 

alongfide of his Majefty's (hip -^ to attend the faid pu- 

nifliment. • 

To the captains and commanders of the other /hips and veffels. 
Menu 
WHEN the (ignal for puni{hment is made to-morrow Seaion s« 
morning, you are to fend a lieutenant with a boat manned 
+4 and 
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ififl armed from the (hip under your command to his Ma- 
jefly's (hip — , ia order to attend the punifhment of 
— , purfuant to the fentence of a court martial. 

To the refpeSilve captains^ Wr. Spithead. 



9cdio^ ii 



No XL. Corporal Punifhment. 

[Referred to Vol. II. p. 273^ 

Toihi commander of the Jhip to ivhi^h the prif oner belongs. 

By, &c. 
A COURT martial, held the 1 2th inftant, on board his 
Majefty's (hip A. for the trial of B. C. a feaman be- 
longing to the ihip you command, having fentenced him to 
receive 300 la(hes on his bare back, with a cat-of-ninc- 
tails, aloDgfide fuch of bis Majefty's (hips and vedels at this 
port) at fuch times and in fuch proportions as (hall be di- 
re3ed by the commanding officer of the faid (hips and 
ve(rels for the time being ) you are hereby required and di- 
re6led, when the (ignal is made for that purpofe on board 
the A. to-morrow morning, or the (irft favourable day 
afterwards (Sundays excepted), to caufe one of the lieute- 
nants of the (hip you command to attend and fee the faid 
(entence put in execution, by the faid B. C. receiving 
twenty laflies aIong(ide fuch of his Majefiy's (hips named ia 
the margin. [The (hip's name to which the prifooer be* 
longs is aj^ays to be put in the margin, with the others ) 
but in cafe the number (hould not fall even, he is to receive 
the odd Ia(hes over on board his own fliip, and the words in 
the order are as follow, *• And along Jide thejhipypu com* 
mandy' you are to caufe him to receive " twenty fiue^ or 
morcy or lefsy lajhes^^l And you will receive herewith a 

copy 
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copy of the fentence, to be publicly reiid by the protoft 
inar(hal> alongfide each (hip refpc3ively. 

Given, Sec, 

R. SPRY. 
Right Hon. Capt. Barrington^ Albion. 



By, &c. 

Whereas I have by an order of this date, direfled you Section s. 
to caufe one of the lieutenants of his Majefty's (hip under 
your command, to fee the fentence of the court martial, 
on B. C. belonging to the fame (hip, put in execution : 
But as I would not have more of the faid punifliment in<- 
fli£led upon him, at one time, than he is able to bear, and 
as the lieutenant may not be a proper judge of the prifoner's 
cafe, you are hereby required and dire£led to caufe the fur* 
geon of the faid (hip to attend in the boat with the lieute* 
nant for that purpofe, as well as one of his mates, in the 
long boat, with the prifoner, and you are to give the lieu- 
tenant directions to ftop the puni(hment till further orders, 
when the furgeon (hall give it as his opinion, that he can- 
not bear any more with fafety, and return on board with 
the prifoner *. 

^ Given, &c. 
To the Right Hon. Capt. Barrington^ Albion. 



* The purport of this order is frequently included at the end of the pre« 
ceding, and which we deem a better form than making two feparatc orders. 
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No. XLL Corporal Puniihment. 

[Referred to Vol.IL p. 274. 

OrJer to the Provoji MarJhaL 
By, &c. 
8«aion 1. TYAVING ordered the fentence of the court martial on 
*- •* William Evans, the prifoner in your charge, to be 
put in execution next Tburfday morning, or the firft fo* 
vourable day afterwards (Sunday excepted): 

You are hereby required and direfled to attend with him 
OD board his Majefly's (hip Albion, for that purpofe, when- 
ever the fignal (ball be made on board the Ocean ; and 
when the faid prifoner (hall have received the whole of the 
puniihment adjudged him, you are to releafe and deliver 
him to the commanding officer of the Albion. 

Given, &c. 

I. A* 

To Mr. J. G. Prcvo/l Marjbah 

Order to the Provojl Marjhal to attend the execution of a 

Jentence of deaths 

By, &:c. 
Seaion a, THE King having been pleafed to approve of the fen* 
tence of death, pafTed by the court martial, on Walter 
Stanford, one of the prifoners in your charge, and the 
lords commiflioncrs of the admiralty having ordered the 
fame to be put in execution : 

You are hereby required and dire£led to attend with hiniy 
for that purpofe, on board his Majcfty's (hip the Albion, on 
Tburfday the 7th inftant, at ten o'clock in the morning, and 
to follow fuch orders as you (hall receive from Lieutenant 
Hill, firft lieutenant of the faid (hip- 
Given^ &c. J. A, 
il^. 7. G. Provoji Marjhal. 

No. XLII. 




No. XLIIi Orders for carrying the Sentences of 

Death intd Execution. 

[[Referred to Vol. II. p. 274. 

f'9 the emmander rfthejhip h ivhlch the pri/onef'^ Monjis. 

By, &c. 

\Y7tIER£AS dt a court martial, held on board his (t.S.) 
Majefty's (hip the Ocean, in Hamoaze, the 22A day ^^g^^^ , 
of laft month. Captain Edward Le Cras, commander of the 
faid fliip, being prefident, a fentence was pafled to the 
tSe& following ; viz. The court, in purfuance of an order 
from the right honourable the lords commiflioners of the 
admiralty, dated the 8th of February 1777, proceeded to 
try Walter Stanfojfd, for having a foufth time deferted 
from bis M^jeAy's (hip the Albion; and having heard the 
evidence, and what the prifoner had to oflPer in his defence, 
and very maturely con{]dered the fame, are of opinion, that 
the charge againft him is fully proved* The court do 
therefore adjudge the faid Watoer Stanford to be banged by 
the neck until -he is dead, at the yard arm of fuch of his 
MajeAy's (hips, and at fuch time, as fhailbe dire£led by the 
lords commilfioners of the admiralty ; and the faid Walter 
Staiiford is hereby fentenced to be hanged by the neck 
until he is dead accordingly. And whereas the king has 
been pleafed to approve of the fentence of death, pad^d on 
the faid Walter Stanford, and jtbe right honourable the 
lords commifTioners of the admiralty have, in purfuance of 
his Majefty's pleafure, direfled me by their warrant, bear- 
ing date the 29th of laft month, to caufe the faid fentence 
to be put in execution, on Thurfday the 7th day of this 
month, on board th^ Albion at Plymouth: 

Vol. I. E t Yow 
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You are therefore hereby required and direQed to fee 
the faid fentence carried into execution accordingly^ on 
Thurfday, the 7th day of the month, at 11 o'clock in the 
forenoon, by caufing the faid Walter Stanford to be hanged 
by the neck until he is dead, at the fore-yard-arm of his 
Majefty's {hip the Albion, for which this (hall be your 
warrant. 

Given, See. 

J. AMHERST. 
^ 7o Lieutenant HtU^ Command^ 

ing Officer of his Majejlfs 
fiip the Albion. 

Order to the Comnumding Officer to make th$ Signah 

By, 8cc. 

Scctioiis. YOU will herewith receive a warrant for carrying into 
exectAion the fentence of death paffed by a court martial 
on Walter Sunford, and having ordered a lieutenant with 
a boat manned and armed to be fenC from each of his Ma- 
jefty's (hips here, to affift in carrying the fame imo execu' 
tion, when the ilgnal ihali be made rni board the Albion, 
by hoifting a yellow flag at the fore- top-gallant mall head, 
and firing a gun : 

You are hereby required and direded to make fuch a 
figoal, at ten o'clock next Thorfday morning, and to apply 
to the lieutenant commanding boats for fonie men out of 
each boat, to affift in the execution of the faid fentence. 

Given, &c* 
Lietttewani HUl^Jliion^ 



Jaetber 
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Jjio^htrform of order tojhi Commanding Officer dfthejhip to 

tvhich the prijoner belongs* 

By, &c. 

YOU will herewith receive a warrant for carryii^g into Section j, 
eac^utiqn the .fentence of death pafled by the court niar^al 
on John Webber, belonging to ^ifr MajeAy'if fire(hip Blaft, 
and having ordered a lieutenant -with a boa( tnatnied and 
armed, to-be fent from each of bis Mftjefty'^ (bipi^ at this 
port, to zRxQ. in carrying the fameinto execution^ M'Tiidt 
day next the I3tb inftant, precifely at ten o'clock?^^ ^ -> . 

You are .hereby required and direfled to apply to the 
above mentioned lieutenants for a^s-mapy med^ ^141 .of each 
boat, as you (hall judge neceflary to aflift in hanging the 
faid John \yebber accordingly. 

The Heart of vOak armed (hip; on board' \Jrtiisb^iAy''flSig 
IS flying, will hoiftayellbw flag 0C her*fore-top-maft head, 
and fire a gun at the time, (pecified ; you are to repeat the 
fignal, and juft before the prifoner' is run up to the yard 
s(rm, you are to fire another giiif, Jisa-fignal forthe4t(£»%nC 
ihipi to ,ob>ipi^V€ the execvtiQA* i - ^ > > 

— - Glvert, &ci' 
Captain Penny^ Marlborough. ^ •' -< >- » 

. •:.. ' . '■■l\ >♦:.• !• :. * I 3.ij \yj i 
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No. XLllL Girders for cai-tying Sentence of Death 
into Execution, continued, " 

[Referred to Vol.II. p. 274* 

To the Captain of the flag Jhipy to make theftgnalforthe hoafs 

of the fleet to rendezvous. 

By, &c. 
'TPHE king having been pleafed to approve of the fen- Sc^Hon 1^ 

tence of death pafled by the court martial on Henry 
L^e, belonging to his Majefty 's Ihip Romney, and the right 

£ e a honorable 
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honorable the lordi commiflioners of the admiralty having 
ordered the faid fentence to be carried into execution9 ob 
Thurfday the ift of March next : 

You are hereby required and direded to hoift a ydlow 
flag at the fore«-top*niaft head of his Majefiy's (hip under 
your command, and fire a gun at nine o'clock in the mom- 
iog of the day above mentioned, as a fignal for the boats 
of the fleet to rendezvous alongfide of his Majefty's fliip 
the Vifiory, where I have ordered the faid Henry Lee t» 
be executed* 

Civen^ Sec 
7> Gtptain Hunt, Diligent. 

To tb$ rfffe£livc Captains of the Jhips, hjendb$ats matmid 

and armed to attend. 

Memorandum. < 

Section x. Having ordered the feptence of death paOed by a court 
martial on Henry Lee, belonging to his Majefly's fliip 
Romney, to be put in execution to-morrow morning at 
nine o'clock : 

You are to fend a lieutenant with a boat manned and 
armed from the (hip under your command to the WiGLotj^ 
to be there at the timeabpve mentioned, in order to aM 
and attend the faid execution. 

• 

To the refpeStive Captains and 
Commanders of his Majeflfs 
Jbips and vejfehy Spithead. 
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No, XLIV. 

Certificate hy the Prejulent of a court martial to the officiating 

yudge Advocate^ and which entitles him to four pounds for 

each court martial^ or at the rate ef eight Jbillings per day 

for the time employed*. [Referred to Vol. I. p. ^84* 

'TTHESE are to certify, that Mr. John MacarthuroflBciatcd 
as judge advocate at a court martial, at which I pre- 
ftded, held on board his Majefty's ftiip Aflurance, in the 
Norch River, New York, the 18th day of May 178?, for 
the trial of Hamilton Wood, belonging to his Majefty't 
{hip Narciflus, for mutiny and fedition, and that he was 
employed twelve days in making preparations for the trial, 
attending the court, and copying and tranfmitting the 
piinutes of proceedings. 

Given on board his Majefty's (hip Santa Margaretta^ 
in the North River, New York, this 3Cth day of 
3May 1782, 

(Signed) ELUOT SALTER. 



No. XLV. 



f rot eft by Lieutenant Gerald Fitzgerald of the nth regiment 
of foot y to being tried by a naval court martial^ andfentence 
of the court f [Referred to Vol, I. p. 201, 202, 203. 

Mr. Prefident and Gentlemen of the Court, 
A T the fame time that J beg leave to avow the higheft Seaion n 

refped for this court, and every reliance on it^ juilice 
and perfe6l confidence on the reflitude of my coiidu£l, yet 

4' Although a trial may lafl only a few hours, it is ufual at home to infert 
ttn d^t in the certificate, and abroad fwelnft day$ for each tri il. . This in- 
piudes the whole time employed in preparing and fummoning parties and 
witnefles, attending the trial on the day appointed, and copying the minutes 
of proceedings for the purpofe of being tranfmittcd to tbt Spcreury of the 
^miralty. 

E c 3 J (hould 
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I (hould think myfelF deficient in the duty I owe the pro- 
fefSon to which I have the honor of belongingy if I did 
not folemnly in open court proteft againft this mode of 
trial, being (I conceive) in the prefcnt circumftance un- 
neceflatyi if not illegal. 1 purchafed my commiflion in 
bis MajeAy's land forces, whofe martial law (when attain^ 
able) an officer of the army (hould certainly be refponfible 
to in preference to that^of the navy, to which, however, 
both juftice and the good of the fervice would command a 
fubmiflion, in cafes of mutiny, or crimes of fuch magnitude 
on board (hip as require immediate inveftigation $ no fuch 
emergency can now be faid to exift ; the very charge ex« 
hibited docs not even approach fo ferious a defcription ; and 
a military court martial, to which I am indifputabTy anfwer- 
able, can be had recourfe to without the fervice fuSering 
the fmallcft inconvenience. I do therefore demand fuch 
court martial as my juft right, if not by law, at lead by pre- 
eeden% which is almoft as much to be regarded ; and am 
authorized by the majority of the officers of the army ferving 
in the fleet, to declare it to be their opinion, that I have 
done no more than my duty ; that if I had done lefs I (hould 
incur the di (approbation of my own fervice ; thofe reafons 
confidercd, I Oiould hope you will have the juftice to admit 
the expediency of my declining to enter into any defence 
before this court, and referving thofe evidences which I 
am confident muft acquit me before a military court mar- 
tial, which I have the beft authority to believe can be (in 
this cafe) my only lawful tribunal. 

GERALD FITZGERALD, 
Lieut, nth Reg. of Infantry. 

His Mcjefly's Jhip Diadem^ 
Zdjulji'jgs^ 



M 
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At a court martial aflembled^ and held on board his Ma^ Section u 
jefty's ihip Princefs Royal, in St. Fiorenzo Bay, Corfica^ 
on Friday, the 3d day of July 1795. 

PRESENT, 

Samuel Granfton Goodall, efquire, vice admiral of the 
White^ and (for the time being) fecond in command 
of his Majefty's fleet in the Mediterranean^ prefident, 

Sir Hyde Parker, knight, vice admiral of the Blue, 

Robert Linzee, efquire, rear admiral of the Red, 

Robert Man, efquire, rear admiral of the Blue, 

John Holloway, efquire, taptain qf the fleet, / 

CAPTAINS. 

Samuel Reeve, John Pakenham, 

John Bazely, James Douglas, 

William Young, Bartholomew Samuel Rowley, 

Horatio Nelfon, John Knight. 

Captain Charles Chamberlayne of his Majefty*s flii^ 
Bombay Caftle, who is fenior to Captain Horatio Nelfon, 
having certified the prefident of bis inability to attend 
through ill health. 

The court, in purfuance of an order from William Ho- 
tham, efquire, admiral of the Blue, and (for the time being) 
commander in chief of his Majefty's fleet in the Mediter- 
ranean, dated the 25th May 1795, proceeded to try Lieu^ 
tenant Gerald Fitzgerald, of his Majefty's nth regiment 
of foot, ferving as marines on board his Majefty's fliip 
Diadem, for having behaved with contempt to Charles 
Tyler, efquire, captain of the faid (hip, his fuperior officer, 
when in the execution of his office, on the 24th day of 
May laft ; and having heard the evidence for the crown ia 
fupport of the charge, and the prifoner having denied the 
legality of the court, and refufed to make any defence, the 
court proceeded to take into confideration the evidence 

£ e 4 produced 

\ 
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produced in fupportof the charge, and having maturely 
and deliberately confldered the fame, is of opinion that the 
charge is proved ; the court does therefore adjudge the (aid 
lieutenant Gerald Fitzjgerald to be difmifled from his Ma- 
jcfty's fervtce, aqd to be rendered incapable pf ever fervtng 
his Majefly, his heirs ^nd fucceHbrs, in any military capa* 
city ; and he is hereby fentenced to be difmifled from his 
Majefly's fervice, and to be rendered incapable of ever 
ferving his Majefty, his beirs and fuccefforS| in any military 
capacity, apcordiogly. 

5. Geodall^ fFittiam Toung^ 

Hyde Parker^ Horatio Nelfon^ 

Robert Linzei^ J^kn Pa\enham^ 

(Signed) \ K^hrt Man^ Jamei DoMglas, 

yqkn Hollaway^ Bartholomew Sa* 
Samuel Reeve^ muel Rowley^ 

John Bazeljy Joba Knight^ 

George Noikf appointed to officiate 
as Judge Advocate on the abovt 
occafion. 



No. XLVI. Reprefentation of the Flag Officers r^ 
fpeaing the Duke of York's Order for trying 
Army Officers. [Referred to Vol. I. p. aoj, 

Correjpondence of the Admirals and Captains of the fret at 

Portf mouth zvith the Lords of the Admiralty^ refpe£tingth 

propofed regulations of the Field Marjhal his Royal High- 

nefs the Duke of Torhy for troops whg might be ferving tn 

board his Maje^y's /hips of war. 

My Lords, portf mouthy iji November 1795. 

Sdftion rt \X7 E have perufed and confldered with great attentioo 

^^ an additional article of war, figned by his Majefty. 

' to be annexed to the prcfent code for the army, together 

with 
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with the copy of a letter written by the Field Marfhal hl« 
Royal Highnefs the Duke of York to Lieutenant General 
Sir Ralph Aberqrombie, containing certain regulations for 
the government of his Majefty's troops under that artidCf 
who may he fervtng on hoard his Majejlf s jhips of war ^ 

We beg leave to reprefent to your Lordfliips^ that wc 
fee with the utmoft concern an order from your Lordfliips^ 
enjoining the ftri£teft attention to be paid thereto by the 
refpe&ive officers of the navy; 

We are of opinion the propofed regulations mttitatft 
againft the principles of the naval fervice» inafmuch at 
they appear to us to be in dire3 contradidion to the ftatute 
for the government of his Majefty's fhips, veflels, and forcea 
by fea ; and muji^ if endeavoured to be carried into execu- 
tioni inevitably caufe the total deftruflion of the navy of 
this country. 

We are, 8cc, 

C Peter Parker^ Roger Curtis^ 

#Q* A\ J ^' Q^^^^^^^^^h Riehard Rodney Blt£h^ 
(bigned) <c}j^j;}j^„,pj,n^ Hugh C. Chripan. 

{^fF. fFaldegrave^ Charles M. Pole. 

^$ the Lords CommilJioners 

for executing the office 

cf Lord Hi^ Admiral^ 

i:fc. Ufc. lie. 

Sir, Admiralty Office^ o4 November 1795. 

HAVING read to my Lords CommiflTioners of the Ad- s^aioii^ 
miralty a letter of yefterday's date» (igned by you aqd the • 
reft of the flag officers now ferving on board his Majefty's 
fiiips at Portfmouth, ftating your opinion of tbeeffefls likely ' 
to be produced by the additional article of war lately efla- 
^liOied, and the regulations dire&ed to be adopted for th^ 

governmeni 
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government of bis Majefty's troops under that article, who 
may be ferving on board his Majefty's (hips of war ; I am 
commanded by their Lordihips to acquaint you that the 
fubjed is under confideration> and that they are not with- 
out hopes fome arrangement may be made for reoioving^ 
in fome degree, the difficulty which appears to be felt on 

this occafion. 

In the mean time, their Lordihips have direfied me to 
exprefs iheir expe6iarion, that the doubts which have arifen 
on this important point may not operate to the retarding of 
the fervice on which fome of his Majefty's (hips are now 
ordered, and which cannot be delayed one moment without 
extreme prejudice to the public fervice. 

I am. Sir, 

Your moft obedient humble fervant, 
(Signed) EVAN NEPEAN. 
Admiral Sir peter Parker^ bart. 
Port/mouths 

Seaion 3, Sir, Portjmouth^ 3^ Novetnher I7p5» 

ADMIRAL Sir Peter Parker has fubmitted to our per- 
ufal your letter of ycfterday's date, wherein you inform us, 
by their Lordfhips' command, in reply to our reprefenta- 
tion to their Lord(hips, dated the I ft inftanr, « that the 
** fubjeft is under confideration, and that their Lordftiips 
'< are not without hopes, fome arrangements may be made 
** for removing in fome degree the difficulties which appear 
" to be felt on the occafion." 

We feel it a duty we owe our king and our country, to 
reprefent to their Lor(i(hips our firm and decided opinion, 
that no modification of the ftatute, by virtue of which his 
Majefty's (hips,'ve(rels, and forces by fea is governed, can be 
m^^ilcy whereby the long eftablifhed authority of the naval 
olficers may be diminiffaed, without involving the deftruc- 

tioa 
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fion 0/ the navy of this country ; and we are of opinion, 
that, notwitbfianding the regulations which have been or- 
dered to be carried into tffeQy that, by virtue of the (la- 
tute above recited, all officers and foldiers ferving on 
board his Majefty's fhips are amenable to a naval court 
maitial, for we cannot imagine that any regulations made 
by the field marfhal his Royal Highnef? the Duke of York, 
can have authority in the fleet, more efpecially when they 
are at variance with an a6l of parliament. , 

We beg leave to exprefs our fatisfadion at the orders 
received by Sir Peter Parker, and which he has communis 
cated to us for the difembarkation of troops in feveral fliips, 
and replacing them by marines* 
We are, Sir, 

Your mod obedient fervants, ^ 

r Peter Parker, Roger Curtis^ 
J W. Cornwallif, R. Rodney Bligh^ 
(Signe :') -< Qfj^ rhomjon, Hugh C. Chriflian^ 

{^fF. fraUegra$)e, Ch. M. Pok. 
Evan Nepean, Efq. fcff. He. He. 



XLVn. Correfpondence refpe£ting the Conduft of 
Troops when on board of King's Ships. 

[Referred to Vol. I. p. 205, 206. 

His Majefty*s Ship Niger, Torhay, 
Sir, 18/A April 1800. 

T BEG leave to inform you, for their lordflilps informa- Section i. 

tion, that Colonel Talbot, commanding officer of the 
lA battalion of the 5th regiment, on board his Majefiy's 
fliip under my command, has this day, contrary to my or- 
ders, as well as contrary to the 23d fedlion of the Army Ar- 
ticles 
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tides of Wafy tried by a court martial a ferjeant, and broke 
him, and thinks he has a right to try and break officers, 
but not to punifh. This I differ with him in, and vrould 
wifh to have their lordfliips orders refpeding its influence, 

I am» Sir> &c« Sec. &c. 

(Signed) JOHN LARMOUR. 
Tn JSvoM Nipean^ Efj. iic. iic. ISc. 

8fAi«fti^ Slrt Admralty-Office^ 2i/l Jpri! iSock 

HAVING laid before the lords commiflioners of the 
Admiralty your letter of the i6ith inftant^ reprefenting» 
that Cobnel Talbot has held a court martial on one of the 
ferjeaots of the 5th regiment of infantry, embarlLod on 
board the (hip under your command, and that he has a 
right to do fo while on board her; I am commanded by 
their lordQiipsto acquaint you, that having communicated 
your Icttir to the commander in chief, his Royal Highnefs 
has been pleafed to give orders, that no courts martial may 
in future be attempted to he held by the officers of the 
troops while on board his Majefty's Ihips. 

I am, Sir, yours, &c, &e. Ssc^ 

( Signed) EVAN NEPEAN, 
Tq Caftain Larmour, his Majfley^sjbif Niger. 
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Sir^ Horfe Guards^ igth Jfril i8©o. 

HAVING had the honour to lay before the commander 
in chief your letter of the i6th inftant, I have it in comn 
mand to acquaint you, th^t convening of regimental courts 
martial on board of king's (hips is contrary to the rules 
of the navy, and his Royal Highnefs defires, that ft^ch pro- 
ceedings may not in future take place in the regiment under 
your Command, while in its prefent (ituation. In cafes 
where holding a court martial may be neceftary, that mea- 
fures may be poftponed until your diremt>arkation, and when 

immediate 
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immediate punifhments are neceflary for the luppoirt of due 
fubordination, it will be for the good of his Majeily's fer- 
tice, that yeu fliould have recourfe to the difcipline of the 
Ihip, to be infli£bed under the authority of the captain. On 
ail occafions of difficulty, you will be pleafed to addrefs 
yourfelf to Major General Pigot, under whofe immediate 
iCommand you are. 

I am. Sir, your's, &c. &c. &c. 
(Signed) ROBERT BROWNRIGG, 
Ti Lieut. Col Talbot^ He. fie. i!fc. 

Sir, Horfe Guards^ l(^th jipril l%QO* Sectkm4» 

BY the commander in chief's command, I tran&nit to 
you the inclofed copies of two letters received from the 
Admiralty, and from Lieutenant Colonel Talbot of the 5th 
regiment, together with a copy of the anfwcr given to the 
lauer, and his Royal Highnefs defires that you will be 
pleafed to caufe it to be made known to the commanding 
officers of regiments under your command, that thchold*- 
ing of general or regimental courts martial on board his 
Majefty's (hips of war' is contrary to the rules and difti- 
pline of the navy, and is on no account to be pra£lired« 
All meafures of that nature mufl be fufpended until the 
difembarkation of the troops ; and in cafes when inriroedi- 
ate punifhments are abfoiurely neceflary for the fupport of 
due fubordination, it will be advifeable, that recourfe be 
bad to the difcipline of the fhip on board of which troops 
9Xt embarked, to be iofli£):ed under the authority of the re* 
fpe£live captains. 

I am, Sir, yours, ice. &c. &c. 
(Signed) ROBERT BROWNRIGG. 
yi Mnior Gen. Pigoty Toriay. 

Sir, 
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Sift Admiraliy Offia^ loth Jpril i8oo. 

I AM commanded by my lords qommiffioners of tbo 
Admiralty, to fend you herewith the copy of ^ letter which 
I have received from Captain Larmour of the Niger^ with 
copies of Vfio Letters from Colpnel Brownrigg to Major 
General Pigot and Lieutenant Colonel Jflbot^ on the fub- 
je£i of a court martial, which had been held on board that 
(hip by order of the iaft-rmentioned pfficer on one of the 
ferj^ancs of the 5th regiment of infantryi embarked on 
board the faid (hip, and to figaify their lordfhijps dire£lioBS 
to be particularly careful in preventing any of the troops 
on board from being (Iruck or otherwife improperly treated, 
and to endeavour by every means in your power to eflablifh 
a good underftanding between the officers and men of his 
Majefty's (hips, and the officers and men of the troops 
while embarked on board of the faid (hips. 

I am. Sir, &c. 8cc. &c« 

(Signed) EVANNEPEAN. 

s 

To Captain Page^ of his Majeflfs 

[hip InJUxiblij Toriaj. « 
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XLVIIL Opinions of the Attorney General, Solicit 
tor General, and Counfel, for the Affairs of the 
Admiralty and Navy, rdpefting the Cafe of 
William Mnfpratt, who hadb^en feutenoed to 

fuffer Death, [Referred to Vol. JL p. i cti&. 

Opinion of thi Attorney Gintral ihenon* 

npHE prayer of the petition prefented to the lords coin- 

'■' miffioners of the Admiralty by William Mufpratt is^ 

that their lordfhips would afford him an opportunity lo iay 

his particular hard cafe before the throne for mercy, and 

« % that 
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thaft they would be pleafcd to give that coimtenaQce and 
fupport to fuch application as their lordfhips, under the cir<* 
cumftances of bis cafe^fliould feem meet. In his petition 
he refers'to a paper delivered into court, by which be was 
tried for mutiny jointly with other prifonerSi ftatiog as foi«* 
lows : ^ It is every day's pradice in the criminal courts of 
juftice in the land, when a number of prifoners are tried foe 
the fame fads, ^nd the evidence does not materially a(fe£k 
feme, for the court to acquit thofe that are not afiefted^ 
that the other prifoners may have an opportunity to call 
them if advifed fo to do ; I beg to have the opportunity ol 
caliirtg Bym and Norman/' The paper delivered- into 
court by the prifoner does not aflert) in explicit terms^ 
whether the pra£lice alluded to as taking place in the cri- 
minal courts on land is discretionary in the court, or wfae« 
ther a prifbner charged jointly with others with having 
cofhmitted a capital offence, has a right to require that the 
Judge (hall take the opinion of the jury pn the cafes af 
fuch other prifoners as he (ball point out, conceiving that 
the evidence does not materially afFed them. If this prac- 
tice be matter of found difcretion in the judge proceeding 
upon his view of the materiality of the evidence given, and 
if (as the paper intimates] the pradice in naval courts mar- 
tial ought to be the fame ; the queftion then will be, whe« 
ther the court in the prefent cafe exercifed its difcretion 
properly or improperly, of which their lordOiips, who have 
the minutes of the trial before them, are the proper judges. 
The other view of the cafe involves in it two queftions 
of very conliderable importance; ift, Whether fuch a 
claim as that made by the prifoner, if it were made in^a 
court of common law, rouft be allowed as matter of right. 
2dly, Whether if that be the cafe, the fame muft necef- 
Tarily be the cafe in naval courts martial. Upon the true 
expoiition of the law refpedting thofe two points will de- 
pend. 



4%^ 
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Section $. Sir, jfi of death pronounced upon the 

I AM comr ^f not to be carried into execution. 

Admiraky» tr ^ •; "^^y prefumf , according to their urual 
I have rc^ ' v^^^// ^^ ^y authority inferior to that of 
copies o^ ^ '"'it^ council in foch cafes, namely, that 
Genei;^ /yCof^^^ judges of the common law^ as the 
je& r !^^^^ ^ l^iity of a trial in which will de* 
(hir ^^x^ution of a fentence of death ; and becaufe it 
P ^,\Ltt9nct to all future courts martial, that it fliould 
i^^ianly fettled, whether they have the difcretion 
^li in the prefent cafe they have difclaimed, or if it be 
^ matter of difcretion, whether the prifoner can call 
^n then? of right to decide the cafes of others, in order 
n, call them as witneflcs if they are acquitted. In the 
jirefent cafe they will probably be the more inclined fo to 
do, as the requifitton of Mufpratt is grounded upon the 
pradice of the judges in their courts, the principles oi which 
they are bed acquainted with. But left it it fliould appear 
to their lordfbips that obfervations from inferior authority 
can be of any ufe» I fhali hun)bly ilate fuch as occur ro me. 
It happens not unfrequently in the courts of common 
law, that the judge, when no evidence upon which a con- 
viftion can legally follow is given againft one or more 
oftbe prifoners charged in the fame indi£lment, without 
being concerned in the fame crime, recommends it to the 
jury, if they fee the evidence in the fame light, to acquit 
fuch prifoners before the others enter on their defence ; 
this may happen from the fuggeftion of any of the pri- 
foners ; but in all cafes I humbly apprehend that it depends 
i^n the (bund difcretion of the judge, whether he will 
take the fenfe of the jury upon particular prifoners, accord-* 
ing as he (hall think there is or is not any evidence given 
atgainft them, which ought to be left to the jury ; or ac* 
cording as he (hall be fati^fied from the nature of the cafe, 

1% .that 
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')thing can arlfe in the cpurfe of the defence Of the 
jjrifooerjs which may affefl: thofe upon which it is pro- 

jd to decldejn the firft inftance, where, for cxample^the 
l^rofecutor has been manifeftly milled by appearances ; or 
where it is obvious that fome were involved in the indi^l- 
ment, for the pnrpofe of difsibKng thera from being wit- 
neflt^, and the hke. But if there be any evidence on whicil 
the jury can deliberate, and which may receive confirma- 
tion by going through the whole cafe, I apprehend the 
judge Would proceed and go through with the whole. In 
the prefent cafe the facl of Byrn and Norman having con- 
tinued on board the Bounty Was prima facie evidence, 
of their guilt ; how far this pima Jacia evidence of 
their guilt (which would arife from the bare faS of'theif 
remaining in the county) was done away before the petr-*. 
tioner was called upon to* make his defence, can only be 
known to the court martial. 'The inconvenience at leaft 
of fuch a right exifting as that on which the petitioner 
feems to rely, may appear from fuppofing that his applica- 
tion had been complied with, and Byrn and Norman had 
been acquitted, yet that, from the examination and croft 
examination of witnefTes in the cpurfe of the prifoner's 
defence, their guilt had been eftabliftied. This is a poflible 
cafe, and may ferve to. (how the difficulty of conceiving 
the pra6ii'ce of the courts of common law to reft on any 
other foundation than the difcretion of the ji>dge guided by 
all the circumftances of the cafe, as it (hall feerti to him ^ 
that the ju (lice of the cafe will or will not be beft attained 
by deciding upon all colleQively, or upon fome feparately. 
The ufage and pradlice of the navy, as ftated by the court 
tnartial, will be material to be afcert^ned rf their lordfiiips 
refort to the judges (as I humbly conceive they wrll)> a^ 
that may fupercede any confideration of what pafies in 
their own court*. * ^ 

Vol. I. F f I have 



433 



434 APPENDIX. No. XLVni. 

I have forborne fo advert to the matter of the affi^lavits 

• (in which it is obrervable that Byrn does no^ join), as ihe 

queftion whether the petitioner was properly tried or nor, 

will, as I conceive, turn upon the point to which I have 

principally adverted. 

(Signed) A. MACDONALD. 
OSl9ber azrf, 1792. 



SeftioAs. 



Opinion of the Solicitor General on the forejaid Cafe. 

I AM humbly of opinion that the drcamftances of this 
cafe do afFord an obje^lion to the carrying this fentence ^i 
the court martial into execution, as far as it refpe£ls Muf- 
pratt, at leaft till the opinion of his Majefty's judges fliali 
have been obtained upon the quefiion, whether his applica- 
tion to have the fentence of the court martial pronounced 
upon the prifoners, whofe teftimony was reprefented to be 
material to the eftablifliment of his innocence, in order that 
they might be rendered capable if acquitted of giving their 
tefiimony in his behalf, ought not to have been granted* 
It is certainly ufual in criminal cafes, in order to give a 
prifoner the benefit of fuch teAimony, the credit of which 
when given the court judges of, to dire£l previous acquit* 
tals of other innocent perfons iiidi£led at the fame time, 
in order to enable them to give that teftimony. And I 
apprehend this would obtain in capital cafes. I do not 
obferve that the terms in which the court martial has ex- 
prefled its judgment upon the application made in behalf 
of this prifoner,. clearly import that this is not the praflice 
of couru martial, though I muft uoderftand the court to 
mean toaffert, that it is the practice of courts martial not 
to give fentence on any particular prifoner till the whole 
of the evidence (as well as the defences) in behalf of alltbe 
prifoners is gone through ; whether that pradice is col- 

t5 IcScd 
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leAed from the mere fa£t, that fucb applicaticms on behalt 
of prifoners have been fo unufual that no inftances are re^ 
membered of theoi^ or from the habit and ufage of reje£l;- 
ing fuch applications^ fuch having been made and reje£led» 
it may be very material to enquire before it can be deter- 
mined, that there has been fucb a pradice in courts martial 
t6 exclude this evidence, as would form the law of fuch 
courts that it (hould be reje£led. And I think the prifoner 
might reafonably be thought entitled to have the opinion 
of his Majefty's judges upon the effeft in law of the prac- 
tice, if proved, to reje£l fuch applications whenever they 
have in fa£l been made. If fuch a pra£lice has obtained fo 
generally, as td make it a rule of proceeding and of law / 
in thefe courts to reje£t fuch applications, it is a confi- 
deration deferving of great attention, but not falling within 
the meaning of the queftion propofed to me, how far, if 
a cafe exifts in which a prifoner has made adraiflionss 
which he has made by advice given under a miftaken no- 
tion of the . rule of proceeding, and has fuffered by tbofe 
adnxifhons ; and by the rule pf proceeding has been de- 
prived of the ^vid^nce which would have a general ten- 
dency Co eftabliQi his iiinocence,. and to give thofe admif- 
fions the fame tendency the harflmefs of the rules (hould 
or fliQuld not be corredled. 

I have humbly prefumed to refer to the opinion of his 
Majefty's judges, becaufe it appears to me that in a cafe 
• affeQing the life of the fubje£t, it is ufual to give the fub- 
jc£k the protedion which he can find only in their wif- 
dom, anci becaufe in fuch a cafe it muft be moft fatisfaq- 
tory to the public, and to thofe who are to dire&, or to 
fufpend the execution of a fentence of death, to look to 
that wifdom for a folution of any doubts which can be ftarted 
refpefking the legality of dire3ing the execution of it* 

(Signed) JOHN SCOTT. 
O^, 1 8, 1792. 

F f 2 Opinhn 
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V. 

Section j. Opinion rf Council for the affairs of the Admiralty and Nov} 

on the forejmd Cafo^ 

IT has certainly been a common prajtice in cocrts of 
•kw, where fcveral perfbns are accufed of the fame offence 
in one indtftment, to direfl an immediate acquiira] of tbofe 
againfi whom no evidence at aH ftiall have been given, be- 
caufe the other pri Toners are not to be prejiidiced by a wrong 
indfflment having been preferred. For the fame reafon, I 
fhould humbly fobmit that perfons accufed before a court 
)nartial, if fhe articles are totally tmfupporred'by arry proof, 
ought to be discharged, if by their difcharge the other pri- 
Tonerf will be enabled to eflablifh their innocence. 

The cafe of William Mufpratl appears to me to deferve 
■great corffiderartion on that account, for if the prifoners Noi- 
•man and Byrn appeared to be entirely innocent of the of- 
fence imputed to them, it muft appear a great hardftiip ta 
•deprive Mufpratt bf their teftimony. 1 conceive 4hat the 
praflice which Jias been referred to, obtain only in cafes 
where the charge again ft the prifoners who are acquitted is 
unfupported by any evidence w^hateverj for it is -Roi in the 
power of one prifoner to take the pinion 6f the court 
upon the chargea fefpefting other prifoners upon a doubtfdl 
•cafe, and ificpropriety^ of denying the application will not 
depend upon an eventual acquittal. But in the prefent 
cafe of the prifoners, "^No^man and Byrn appeareti clearly 
1^ innocent to ^the court, at the time when the appHcation 
was made. I am humbly of opinion that the court might 
have prcnouiiced the 'fentence of acquittal immediately ; 
and in as much as Mufprart' has loft the advantage which 
4ie coiird on that cafe have reapfed fr9tp'theit teftimony, it 
might be proper 'for the lords Commiffiotiers of the Adroi- 
*ra!ty to interpofc ia his behalf in obtaining the royal 
mercy. 

J fSigtied) TJiOlVdAS BRODERICK. 
Lincoln* 5 Inny P£t. 20y 179a. 
«• " No.,XLlX, 
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No. XLIX. Letters of Accufation preferred by 
Rear Admiral Sir John Orde, Bart, againft the. 
Earl of St. Vincent, Commander in Chief, &c» 
and Correfpondence with the- Lords Commiffion-' 
€rs of the Admiralty, on the Subjefl of his being 
refufed a Court Martial. 

{[Referred to Vol. L p. 166. 



Sir, 



Princefs Royal, off Cadi%^ li^th Augujl 1798, Scaioni. 
tknt quarters paft 7 o^locky P, A/. 



nrHE, Right Honourable the Earl of St. Vincent K, B. 
admiral of the Blue, and commander in chief of hift 
Majelly's (hips in tlie Mediterranean, &c. having in my 
opinion afled unbecoming the character of an officer, by 
treating roc in a manner unfuitable to ray rank, between 
the jyth of May and 29th of Auguft 1798, both days in- 
cluGve^ I am to requeft you will be pleafed to move their 
lordihips of the Admiralty, to <xrder a court martial ib try 
the tight honourable the £ail of St. Vincent, admiral of the 
Blue, and commander in chief in ihe Mediterranean, for 
having ai^ed unbecoming the charafler of an officer, by 
treating aiG in a manner unfuitable to my rank, and con- 
trary to the praiiice of the fefvice, between the i7ihof 
May and the 2pth of Auguft 1798, both days incJuOve. 

Be fo good, at the fame time, to afTiire their lordlhips, 
that neceffity, and a fenfc of what I owe to the corps to 
which I belong, as well as my own credit and charadert 
have alone induced me to adopt tliis unpteaiant meafure at 
the prefent moment. 

I have the honour to he, 

J. ORDK 

f { 3 Princ£ji 



Evan Nepean^ Efq. , 



V 
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Princefs Royal^ offCadiz^ 2gth Auguft 1798, 
My lord, halfpafi 8 o'chck, P, M. 

MY feelings as an officer, together with other prcffing 
con rulcrat ions, have compelled me to write the inclofcd 
letter to Evan Nepean, cfq. fecretary to the lords com- 
miffioncrs of the Admiralty, which I fend open for your 
perufal, and inuft beg you to forward by the flrll oppor- 
tunity. 

I have the honour to be, Sec. 
The Earl St. Fwcent. J. ORDE. 

Thefe were returned to Sir John, between fix and fevcn 
o'clock in the morning of the 31(1^ with the following 
note: 

» 

Ville de Paris^ before Cadizy 30/A Aug^ 1798. 

Sir, 
I HAVE not read the letter addreffed to Mr. Nepean, 
fecretary to the Admiralty, on his Majefly*s fervice, nor 
(hall I. If you think fit to clofe the fealj I will forward 
it in the firft difpatch I fend. 

I am, Sir^ 
Rear Admiral Orde, BarU S T. VINCENT. 

On receipt of this packet. Sir John wrote the following 
letter, and put it with a copy of lord St. Vincent's, given 
above, into a cover direfled for Mr. Nepean, fealcd and 
fent it by an officer to Lord St. Vincent ; the delivery was 
reported by the officer on his return. 

Sir, Princefs Royal, offCadiz^ 31/? Auguft I798« 

I BEG you will acquaint the right honourable the lords 
commiffioners of the Admiralty, that the letter I addrefTed 

L i ^ to 
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to you of yefterday's date, I enclofed unfealed to lord St. 
Vincent^ with another to his lordQiip, a copy of which I 
fend you, together with one of his lordfhip's, in'anfwer, 
and have in compliance therewith, fealed my letter ahove 
alluded to, and fent it to his lordihip to forward to you. , 

I am, Sir, 
Evanhlepean^Efq. J. ORDE. 
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Sir, 



Letter from Rear Admiral Sir yohn Orde to Evan 
Nepeartyefq. Blenheim^ TaguSy loth Sept. 1798. 



BEFORE this reaches you, you will I truft have re- seAion s* 
ceived a letter from me, requefiing their lordfhips will order 
a court martial to try the right honou rable rhe earl of St, 
Vincent, K. B. admiral of the Blue, commander in chief 
of his Majefty's (hips in the Mediterranean, 8cc. for having 
a6led unlike an officer, by treating me in a manner unfuit-p 
able to my rank and fiation, and contrary Co the praflice of 
the navy, between the 17th day of May 1798 and the agth 
of Auguft in the fame year, both days inclulive. An ap- 
plication I muSt beg leave ag^in to aflure their lordfliips, 
made with great rel usance on my part, but from a full 
convi£lion of the neceflity of the meafure, as well for the 
prefervation of my credit and ch«ra£ler as for the general 
intereft of the fervice. 

Be pleafed. Sir, further to date to their lordfhips, that thie 
condufi of the earl of St. Vincent towards me, at the very 
cotnmencemeBt of the above period, had become very ex« 
traordinary and exceptionable, but that 1 had decided to 
pafs it over, if pra£licable, without too great a facrifice) 
being uhwilling to embarrafs the fervice at that critical 
period, or to think unfavourably of an officer's intensions 
towards me> whom I had much eileemed, and v^tio had 
fvorie jthan once invited me to ferve under his orders. 

Ff4 TUt 
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^ Thdit lately, however, his lordfhip had treated me in a 
manner, in my humble opinion, fo unfuitahfe ro the rank 
and ftatiotf I hold in the fleet under his command, that, 
nearly cut off as I was by him ifom every common means 
of explanation and difcufriont my tetters to his lordfhip on 
material fervice fomeiimes returned unopened, at others 
^pafTcd without being either anfwered or noticed, and no 
mode for accounting for any part of my conduft that might 
have been, or might become objeflionable to his lordfliip, 
zllowed, although flrongly and pointedly requefted ;* my 
feelings and ferfe of duty to my corps would no longer 
permit me to bear fuch treatment in filence ; when too, I 
received a moil unmerited reprimand, with orders to quit 
the fleet, like a culprit, and embark on board a (hip of the 
inoft inferior quality and condition, in it to proceed on i 
fcrvicc of the lowed degree, when compared to the import- 
ant one conferred on my junior on the ftation ; the fliipi 
captafn, and feveral officers afhgned f^r my flag by the ad- 
miralty, taken from me, after I had, with infinite trouble 
and expence aflifted in getting the Princefs Royal and her 
crew in excellent order, and had juft accompJifiied the 
tafk. 

It had been my confl:ant fludy, 1 folemnly decbre, fince 
joining lord St. Vincent, to obey hi$ Commands, feco«d 
his views, and give him the firmeft fupport on all occafions, 
^s, 1 will venture to fay, f am able unequivocally to prove; 
and I had been fo fludious ro avoid eveiithe appearance of 
combination" or confpiracy againft his lordlhip,' that I had' 
ftir t!he purpofe almoft given up vifiting other (hips and in- 
viting officers to the Princefs Royal, 

Enclofed I fend you for their lordfhrps' perufaf, copiei 
of feveral public Icttfers fhit pafifed between lord St. Vin- 
cent and n^yfclf, from the ryth olf Mafy to the 31ft of 
A«guft (for) previous t6 thfe FcJrtner peifk)d| we hid bfeen^I 
> - conceivcdf 
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conceived, on the bed terms, and at the latter I parted from 
, the fleet) from which, and the feveral roeniarandumsy 
notes, ,&c. that conncft them, their lordftiips will be ena* 
bled to judge in fome degree of my ground of complaint, 
and. to decide on what is proper to be done in a cafe, that I 
humbly coniider, concerns the navy at large, as well as the 
credit, charafter, and inter^fts of hiiti who now claimsr phi-'' 
Cc£lion and anxioufly waits their decifion. 

I am. Sir, 

Your obedient humble fervaaft 
To Evan Nepedriy Efq. ]. ORDE. 



P, S. To the public letters are joined fome private ones, 
whicR paffed at the fame time between lord St. Vincent aiid 
my (elf, as they appear to me neceffary to give their lord- 
(hips a fuller infight into the bufinefs in queflion, trufling, 
however, they will allow them to be confidered as private; 
for, I muft mention that lord St. Vincent had encouraged 
sL private correfpondence between us, Vvhich has confe- 
qiiently been carried on by me without caution, (although 
never I hope without due refpeft), confidirtgin his lord- 
(hip's honour in fo delicate aii intercourfe begun by hi(h- 
feif, and even to be fufHcient ground for a difference of 
opinion, jufiifyrngrfiy ading as I havedond in the bufinefs 
in quefiion, without deferving the feyere cenfure paficd on 
my conduft by lord St. Vincent. 

I am, Sir, Sec. 

"jEvan Nepeah, IJq^ J, ORDE. 

Secretary to the Admiralty. 



N. 
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Letter from Evan Nepean^ efq. to Rear Admiral 
Sir John Orde^ hart, received on his arrival in 
the Downs. 

Sir, Admiralty-office^ loth O&oher 1798. 

I HAVE, received and cocntiiunicated to my lords com* 
■itflioners of the admiralty, your letter 10 me of the 29rh 
Angufty tn duplicate^ fetting forth that the earl of St. Vin- 
cent had, in your humble opinion, a£led unbecoming the 
character of an officer, by treating you in a manner unfuit* 
able to your rank, between the tyth day of May and the 
29th of Attguft, both days inclufive ; and defiring I wouU 
iDOve their lordfhips to order a court martial to try the 
sight honourable the earl of Sr. Vincent, for having a£)ed 
unbecoming the charader of an officer, by treating you ia 
a manner unfuitable to your rank, and contrary to the 
prafkice of the navy, between the 17th day of May 1798, 
and the 29th of Auguft, both days inclufive; and I have 
thctr tordihips commands to acquaint you, that having taken 
the Tame into their conGderation, as alfo what you fiated 
in your letter to me of the 30th of Auguft, and loth of 
September, on the fame fubje£t, they do not think proper 
to comply with your requefl* 

J am^ Sir, Sec 

To Rior Admiral EVAN NEPEAN. 

' Sir John Owdt^ Bart. 



Letter from Rear Admiral Sir J-ohn Orde^ Bart* t9 • 
, Evan Nepean^ Efq* 

Sir, Gloucejfer Place^ OSf. 23, 179S. 

4* I HAD the honour of rec eiving your letter of the 10th j 
Odober> fignifying to me that their lordfhips did not think 

proper 
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proper to comply with my application for a court martial 
on the earl of St. Vincent. Their lordfliips are, I truft, 
already convinced, by my feveral communications, of my 
extreme reluflance, however fenfibly atfefted by a treat- 
ment wholly unforefeen^ and (as I hope I may venture to n 
fay) unmerited by me, to adopt the flrong meafure of re- 
quefting a court martial on my commanding Admiral, at 
fuch a moment as the prefent. Thejir lordihips will have 
obferved, that fuffering both in mind and chara3er, by the 
very injurious proceedings by which alone, lord St. Vin- 
cent thought fit to mark his apparent difpieafurc with me, 
I made ine6e£lual attempts to obtain from his lord(hi{» 
fome lefs fevere explanation of the caufe, for the humilia- 
ting exhibition of me in the eyes ofthefieet (wherein tkeir 
lordfhips had been pleafed to affign me my poft of fcfvice), 
as a dif graced officer^ and as one unworthy of maintaining 
my ftation in it. I need not point out to their lordihips, 
the extraordinary mode by which alone the admiral chofe 
to notify his orders for my departure, or the repeated refufal 
of an anfwer to my temperate reprejentation of furprije and 
concern at my unexampled degradation \ or my wifh, by oppor- 
turiityof difcuflipn, or other mode at his option, of account- 
ing to his lordlhip for any part of my conduft which might 
have appeared objeflionable to him, although I was utterly 
unconfcious of any juft ground whatever of imputation 
againft it. I could not poflibly fuppofe he was longer in- 
fluenced in his determination for my removal by the nature 
of the rcmonftrance I had prefumed to addrefs to lord 
Spencer, upon the command given to my junior. Sir Ho-* 
ratio Nelfon, becaufe I had now communicated to him the 
anfwer with which his lordfliip had honoured me, and by 
which it was evident, that I had been far from foliciting my 
recall, and his lordfliip, far from deeming my continued' 
fervice where I was unacceptable, and indeed it would ori- 
ginally 
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ginailf havt been difficult to have iKlIeved his lordftiip 
ferious in his idea of my recall, or removal, as a neceflary 
eonre(}ucnce of my haying made this reprefentation (ht 
bavifig txpKcitly ajfurtd Sir K^Hiiam Parker^ that he thought 
fbf ftiferenci given t$ Sir ff, Ntifon over his feniors a verf 
hard meafure^ and Juch asjhoaid induce afirong remonftrame) 
if he had nor thought fit on a fubfequent occafion to excite 
my regret for the ftep I had taketv, by a remark upon the 
probable lofs 1 had thereby incorred of the contingent com- 
mand of the whole fleet, I could; therefore, oidy conceive 
that his lordlhip might have taken o%nce at my freedom 
of remonflrance agdinft certain do6trines and praflices,- 
which he had fuddetily promulgated, and peculiarly exer- 
cifed againft me» in the fuppofed difcharge of my duty; 
amd by which I not only felt myfclf aggrieved, but appre- 
hended that an admiral, with an inferior fljg, would have 
been thereby reduced to a ftate of infignificance, or even 
of dependance, on his own captain ; with pofitble, and in- 
deed probable, confequences of mod dangerous tendency 
to his Majefty^s fervice^ and by which alio an indefinite 
latitude of accufarion and condemnation was claimed by the 
commander in chief, with the power of his abfolute pro- 
hibition upon the perfon accufed, to ufe, however guihlefs 
he might {perhaps at lead) be of the charge, any means of 
explanation, or endeavour to exculpate himfelf^ My feel- 
ings of what I thought due to my own flat ion, but much 
more my fenfeof the danger, and difgrace thus unjuftly,as 
1 conceived, hanging over the career and reputation of 
every fubordinate officer in his Majefty's fervice, from the 
bigheft to the lowed, when under the command of a fupe- 
fior, made me at fird venture to remonftrate witji, and run 
a rifliL of giving ^ mimentary umbrage to an admiral whofe 
eminent talents and fplendid condu6l tn his command I had 
} admired, under whom I had been folicitous to ferve, and 

I . whofe 
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luhofe afprobat'tfin I had made it my eannefi ambidan anJjmi*- 
jorm Jiudy iQ deserve T 

Impelied by nompuyes of peFfon^I diiTatisfaftipQ againft 
fuch a chief, 1 only hoped to gain from hi^ inoije^reiljBfiied 
confidersition of the confequencesof par.t of his owia Jiyil^ip^ 
an alteration of gr^at in^portance, not only to my own ci;e^ 
dit and comfort, bMttotl^at of theiwhoJevCorps vi;bofp <:^u(j| 
was thus in gu^flion^ Here I had left the xnatti^r ^n^ n;>y«r 
feir, (h4t no opc^Gon could h<Lve ever ^ain brougjit .foi;^fir4 
a necefliiy for revival of it.. I dtepiy lament that I ut^f 
midaken ; ye^ ^"^ my xpnfQiencc te}^ mej that I j^iiiJi^ 
difavowcd any inipuife pf p^rtonal leC^ottnent^ ev^a iiq^ec 
the fevered fuSigrings from the aggrai?isijtc!d.b9rf}in<s[fs, wMAb 

my humble .r^monRrpncehiidappe^ed to.baKcdi^awn uppii 
meifrotp hjs IprdQiip^at the time of his ord^ii^g nie to qiut 
the fleet, and ^nde^ the impofiihility of relief frocp any 
other ^cfQurce^at fuch a^moi^ent, by his Uft^I reftffalJo^vt 
any an/wer. :I a^t lall, cqptrar.y to my 4eqidpd mefflvg\g. ?|i4 
wifh, hardly prevailed upon my fejf to make an appeal in the 
way I did| to an authority w^hofe peculiar competence to 
decide on points* of naval difcipline, might beft avert the 
mifchief which had injured me, and threaterfed^ by the 
perfcve/mg feverity /I fhad witnefled, the welfare of the 
fervice» and even the fafety of the individiiala in it. 

With fuch fentiments^ftropgly impreflcd ort my mind, I 
thought it .more liberal and manly to take my pjirt at pme, 
by which I had an imimediate opportunity qf communi- 
cating It tojord St. Vincent VimkWy.a^d. making him a^are^ 
(^ my d^tgn^ than to reiCerye i^y xpnppla^nt and change till 
my arrival in England, although j[ jjiould mucb have 
wiflied to have a£led under their Ipr^Qiips more efpecial 
opinion and direftip^, and f particularly .in a:CiUe.whei;ei» 
their own authority fe.emfii4itP be involved. .Haviig thus 
pjreCumcd to tiiouble their .lord (hips, as fimply as I couldf 

with 
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<with the account of my ideas and motives in this bufinefs, 
which, in obedience to my fenfe of duty, I fet on foor> 
I do not mean, on this occafion, to call in queflion their 
lordfhips right to decline compliance with my application, 
<Mr to objeft to their exercife of it. To them is bell known, 
what facrifices the prefent flate of affairs requires ; and they 
will appreciate the riik that might arife from a limited 
attention to the evils I reprefent. To their decifion, I fub- 
miflively bend, confident, however, that they will be 
pleafed to fubftitute fuch other means as, not liable to any 
ferfonal inconvenience or interruption to/ervicCf may fpeedily 
and effe£lually anfwer the great end I had in view, of pre- 
ferving the naval fervice from alarming innovation, and of 
refcuing my own character and profeflional fituation, now 
cruelly attacked and debafed, from fliame and ruin. The 
greateft part of my life has been devoted to the fervice of 
my country. I hope that I have done no difcredit to it. 
I would wiih to die in it, free from blame or juft attaint. 

I am. Sir, &c. 
To Evan Nepean, Efq. J. ORDE. 

SedioB 5. Letter from Evan Nepeany Efq. to Rear Admiral 

Sir John Orde^ Bart. 

Sir, Admiralty Office ^ Q,d November 1 798. 

I HAVE received and communicated to my lords com- 
miflioners of the admiralty, your letter to me of the 23d 
ult. explaining for their lordihips information the motives 
by which you had been influenced in your feveral repre- 
fentations rerpe£ling the condu6l of the earl of St. Vin- 
cent, particularly on the occafion of his removing you from 
your fiatioa in the fleet under his orders. 

And I have it in command from their lordfliips to ac- 
quaint you, they do not confider the reafons his lordfliip 

has 
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has afTigncd for fending you home, fufficient to joftify the ' ' . 
meafure ^ ^nd having already fignified their opinion to him 
on that heady they do not think it neceffary to take aoy far* 
ther fteps on the occafion. 

I am, Sir, &c. 

Rear Admiral Sir J. Orde. EVAN NEPE AN. 



No. L. Admiral Sir Hyde Parker's Correfpondence 
with the Admiralty, and Application for an lor 
veftigation on his Conidud in the Baltic. 

£ Referred to Vol. I. p. 219* 

Sir, Great Cumberland Place, 26th Jum 1801. 

'npHE very fudden and unexpe&ed manner in which the Sedioni. 

Lords CommifTioners of the Admiralty have recently 
fuperfeded me in the command with which I was intruded, 
and the report that his Majefiy's roiniflers have ftated in the 
Houfe of Commons, ^< that there were circumfiances which 
^ might have arifen, after the thanks of that houfe had been 
^< given to me, for the a£tion of the ad of April, which 
<* might have, induced his Majefty's minifters fo recal me 
'^ from my command, as well as to advife his Majefty to 
<' withhold from me any marks of his royal approbation," 
make it utterly impoflible for me to refrain from ezprefling 
the confcioufnefs which. I entertain of the perfed reQitud^ 
of my own conduct, and my anxiety to have every part of 
it examined in the ftri3eft manner, and in the fulleft detail. 
I confefs. Sir, it is quite out of my power to conceive 
how the reafon of my recal, as flated in your letter of the 
2 1 ft of April, viz. <Mhe difficulties you appear to enter- 
*' tain of carrying into execution the inftrudions which 

w you 
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^'ycfu had received from their jLordfhips," can^c^ifidering 
tbe nature of the eafe^ be deemed a fuflBcicot reafeo for that 
meafune ; flill lefsbow it can be thought a fufficient ground 
for withholding from me any marks oF the rp).al apprdba* 
tion of my condu6i on the 2d of Aprils for which 1 had the 
honour of rccciviog the very flrongeil tefiirnqnials from 
his Majefty and both Houfes of Parliament, joined to thofe 
of their Lordfliips, and alfo thofe of a private nature from 
the firft Lord. 

With refpecl to thedifliculties, or rather difficulty, refer- 
red to, in your letter of the lift of April, and on which you 
JIate the ground of my recal to reft ; it may be permitted 
me to obftrve, that it was fuggeftediii.a.{iriyateand confi- 
dcfntial letter to the firft lord, on the loth of April, with a 
view of its being kept as private as, in the judgement of the 
fifft lord, tbe intereft of the public fervice might require ; 
that the fole objcfi of my fuggefting it at all was, the being 
furmfhed with the means by which it might befurmounted ; 
that it was one which did not, at tbe time, inier&re in jthe 
fmaileft degree with the moft aflive operations of .the fleet 
undef my command ; that it was one pf a difi^nt, as well 
as of a doubtful nature; one againft v^ioh I held it to be 
Bfiy boiHiden duty,.to invite the care of tbc ijrft.lor;! to pro* 
vide ; and, laftly, one which the condufl of my fucceft>r 
has proved to have exifted. 

Honoured with the ftcongeft approbation, of his Majcfty, 
^ of both houfes of Parlbment, and my Lords Coonmiffiooers 
of the Admiralty, for my cortduft on the 2d of April ; 
honoured equally with the appwjval of iis. Ma^ofty's go- 
vernment, of the conduGonof the armiftice with tjbe court 
of Denmark, on the 9th<of the ikipe^iipn^h ; the pierit of 
my condudt 00 neithec ofitbof^ occa^^ms .at^p:]tpted to be» 
m the fliginteft degree, impeached; no.ch0rge yrhat^cr 
preferred againft me for jpy fuhfequ^nt condu^. 

Li 
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In this peculiar predicament, do I conceive nay charac- 
ter is afiefted, by the report of what has paOed in parlia- 
ment ; by the nature and manner of my recal from my 
command ; and by all the marks of the royai favour having 
been withheld from myfelf, whilft they have been (cer- 
tain! j) moft honorably and defervedly conferred on two 
junior flag officers ferving under my immediate commaod* 

In this fituation, I feel it neceflary to beg you, Sir, to 
lay before their Lordfhips, my earneft and anxious requeft, 
that they will be pleafed to appoint a court of inquiry, to 
inquire into my condu£t, from the 2d of April to the 5th 
of May^ on wbich day I quitted my command. 

In making this requeft to their Lordfhips, I feel con- 
fident, that they will not hefitate to accede to it, as a mea- 
fure which is not more neceOary for the quiet of my feel- 
ings« and the vindication of my chara3er, than it iseflential 
to the fatisfa£^ion of juflice, the fecurity of the honor of 
every Britifh officer, and the general advantage of his Ma- 
jefly.'s fervice. 

I have the honor to be. Sir, 

Tour moft obedient humble fervant^ 

HYDE PARKER, 
E^an Neptan^ Efj. '' ■ 

Sir, Admiralty Office^ nfith June i8ci. 

I HAVE received, and communicated to my Lords Com- 
miflioners of the Admiralty, your letter of the a6th inftant, 
defiring, for the reafons therein mentioned, that a court of 
inquiry may be held on your conduft, f(om the ad of 
April to the 5th of May laft, on which day you quitted 
your command; and, in return thereto, I have their Lord- 
(bips commands to acquaint you, that, on a due confidera- 
VoL. I. Gg tion 
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lion of the circumftances, they do not think It proper to 
inditute an inquiry into your condu^ in the iaiaonec.you 
have pointed out. 

I am. Sir, ' 

Your moft obedient humble fervant, 

W. MARSDEN. 
AJmtral Sir Hydi Parker^ 
Town, 

Sir, Great Cumberland Place^ *jih July i8of . 

Section a« I HAVE received the honor of the letter of the 30th 

ultimo from Mr. Marfden, and, as my Lords Commillioners 
of the Admiralty have thought proper not to inftitute the 
inquiry into my conduft, as propofcd in my letter of the 
a6ih ultimo, I think it right to acquaint you, for the infor- 
mation of their LordQiips, that it is my intention to mske 
known to my friends the anxious wifh which I have offi- 
cially exprcffed for the inftitution of fuch inquiry. 

I beg to affure you, that I am alone led to the adoption 
of this meafure, from its appearing to me to be the only 
one which is now left me, of effcftually removing any un- 
favourable imprefiion, which circumftances may have 
created, relative to my condu£l during the command with 
which 1 was lately intrufted. 

I have the honor to be, Sir, 

Your mod obedient humble fervant, 

HYDE PARKER. 

Evan Nepean^ 'Efq» 

END OF VOL, I. 
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